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late history, and memorandum opinions. 
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pamphlets which will contain digests of new cases and the 
appellate history of previous cases. This material will be cu- 
mulated into annual pocket-part supplements. 


introductory Offer 
$180.00 
(price estimated on completion $225.00) 


For further information please write: 


THE BOBBS-MERRILL COMPANY: INC. Gas 
me 

































































Cantents DECEMBER, 1951 


American Bar Association—Scope—Objectives—Qualifications for Membership . . . . . Hil 


Government and Urban Redevelopment: A Fresh Start for the “lil-Housed” . . . . . . . 881 
Jacob M. Lashly 


Announcement of Seventy-Fifth Annual Meeting . . . . . .. .. . . «. % « 884 


The Handling of Federal Tax Controversies: Why Does the Average Lawyer Abdicate? . . . . 885 
H. Cecil Kilpatrick 


NS eee ae a ee ee ee ee ee ee 


The Role of the Lawyer in Government: A Warning to the American Bar . . . . . . . =. 889 
Charles A. Halleck 


The Administration of Justice and the A-Bomb: What Follows Disaster? . . . . . . . . 893 
Homer D. Crotty 


The New Antimerger Statute: The Current Outlook . . . . . . . «© «© «© ee ee 897 


Emanuel Celler 
ee ea ome ee 8 me gr 


“Freedom for the Thought That We Hate”: It Is Not a Principle of the Constitution . . . . . 901 
Arthur S. Katz 








A Proper Public Policy on Patents: Are We Adopting the Soviet View? . . . . . . . « 905 
Karl B. Lutz 
Gooks far tawwernt . . cw ce ee ee te re 909 
ed ee ae the a a er la er, Femmes smo cette eS mee eek i 
ee eae ee ee ey eee ere are Cy 
Te PRN te gs Wt tach ee ek eek a REO cha ab ©. pad seein eee 
Ruview: GF: Gens sepreme’ Camm Deters ee Oe ek 8 ee he ee 

; Courts; Gapertinente.end Agemelias::o inci scccl ) wi Nolo. nob abordys teetwO Aine eee 
a ge er ee ar are ee ee ee ae ee ae Se 
NUR Se ee MUG Oe AGEN RE A ue a er lie 
The Beverapment of. Wilermmnene: lbw. ee pore ee 
innate 08 Sik, ee is i, ket aren ac: titan dtev ad v0 a hae eee ; 
Practicing Lawyer's Guide to the Current Law Magazines . . .-. . . . «. «. « « « G39 

ie ea a EE ie el eS ow as ie Lea ee ee eee 

. Proceedings of the Assembly: 1951 Annual Meeting . . . . . «. « «© «© «© «© «© « 944 . 
American Bar Association Journal, Topical Index, 1951 . . . . . . . . . «. «. . 950 


Tue AMERICAN Bar AssociaTION JouRNAL is published monthly by the American Bar Association at 1140 North Dearborn Street, Chicago 10, Illinois. 
Entered as second class matter August 25, 1920, at the Post Office at Chicago, Illinois, under the act of August 24, 1912. 
Price per copy 75c; to Members, 50c; per year, $5.00; to Students in Law Schools, $3.00; to Members of the American Law Student Association, $1.50. 
Vol. 37, No. 12. Changes of address must reach the JourNnac office five weeks in advance of the next issue date. Be sure to give both old and new addresses. 
Copyright 1951 by the AMerican Bar ASSOCIATION 






December, 1951 * Vol. 37 § 












\ iN | Re y 

.® 2% act | Federal 

os? o 6 Tax Guide 
se 

<2 .c8 
@! 

























£ACH TOPS IN ITS FIELD 


@ Standard Federal Tax Reports—Old law, new V Federal Tax Guide Reports—Concise, compact, 


law, the accepted reporter on federal taxes for understandable, here is the dependable reporter on ; 
revenue—“for the man who must have everything.” the federal taxes of the ordinary corporation, the | 
Swift weekly issues report and explain unfolding fed- average individual, partnership, or business. One i | 
eral tax developments. Current subscription plan in- loose leaf Compilation Volume and matching Internal | | 
cludes 7 loose leaf Compilation Volumes and com- Revenue Code Volume included without extra charge | ) 
panion Internal Revenue Code Volume. to start new subscribers off on the right foot. ) 
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@ 1952 CCH Federal Tax Course—Authentic tax training, brush- 
up, and reference course in one handy volume. Explains federal taxa- 





tion, with emphasis on income tax and withholding collection methods. 
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and provisions in problems and solutions, examples, and the like. 
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Bar AMERICAN BAR ASSOCIATION 


Association 
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The objects of the American Bar Association, a voluntary association of lawyers of the United States, are to 
uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the public. 
Through representation of state, territory and local bar associations in the House of Delegates of the Association, 
as well as large membership from the Bar of each state and territory, the Association endeavors to reflect so far 
as possible, the objectives of the organized Bar of the United States. 


There are sixteen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Bar Activities; Corporation, Banking and Business Law; Criminal 
Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Relations Law; Legal 
Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and Copyright Law; 
Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Conference. Some issue 
special publications in their respective fields. Membership in the Junior Bar Conference is limited to members of the 
Association under the age of thirty-six, who are automatically enrolled therein upon their election to membership 
in the Association. All members of the Association are eligible for membership in any of the other Sections. 


Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 


Dues are $12.00 a year, except for the first two years after an applicant's admission to the Bar, the dues are 
$3.00 per year, and for three years thereafter $6.00 per year, each of which includes the subscription price of 
the JourNAL. There are no additional dues for membership in the following Sections: Bar Activities, Criminal 
Law, Judicial Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. The 
dues for all other Sections are $3.00 a year, with the exception of the Section of Taxation, which are $6.00 a year. 


Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 
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Want to check that letter again? It’s 
easy to find any place on your GRA) 
AUDOGRAPH’s 60-minute flexible disc. 
Just turn the play-back dial . . . it 
moves the record while you listen. No 
arms to lift or adjust, and you won't 
scratch or mar the record surface. 
This exclusive feature is just one 


reason why lawyers everywhere 


aUOOGRAPH 


...You don’t have to be a Philadelphia lawyer 
to use fl|D0GRAPH PLAY-BACK dial 


prefer the compact, versatile GRAY 
AUDOGRAPH. Use it to record briefs, 
abstracts, case histories — everything 
you'd ordinarily write by hand. Free 
yourself and your secretary for other 
important work. And, in many states, 
telephone conversations and interviews 
recorded on GRAY AUDOGRAPH are 


admissible as evidence. 


It’ssimple to operateGRAYAUDOGRAPH, 
You just talk. AUDOGRAPH’s treble-to- 
bass tone control keeps your voice 
bell-clear. The easy-to-file plastic re- 
cording dises can be reused as many 
as 50 times. 

Mail the coupon and see how GRAY 
(UDOGRAPH can increase efficiency in 


your practice. 


Dictation is easier — with AupoGraPn! 


AUDOGRAPH sales and service in 180 U.S. cities. See your 
Classified Telephone Directory under “Dictating Machines.” 
Canada: Northern Electric Company, Ltd. Abroad: Westrex 


Corporation (Western Electric Company export affiliate) in 


35 countries. 


TRADE MARK “AUDOGRAPH™ REG U 


STREET 


S PAT OFF 


The Gray Manufacturing Company. Hartford 1, Connecticut 


| Send me Booklet 120 
saves time and money for 


124 1 case history, showing how AupocraPH 
1 well-known Boston law firm 
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@ Serves as an appointment book. Provides a 
place to record your trial dates, brief dead- 
lines, every future engagement. 


@ Affords a convenient place to record all 
services and charges connected with your 
clients’ accounts. 


@ Tells you the incompleted business in your 
office at any time. 


@ Classifies your work and fees for compara- 
tive earnings in the different branches of 
your practice. 


@ Provides you with vital monthiy and annual 
summaries ef fees collected, new business, 
overhead, productive hours, plus many other 
cost-analysis figures vital to the efficient 
management of your practice. 


‘These specialized record forms 
efficiently organize your 
PRODUCTIVE TIME”’ 


06 


FOR LAWYERS 


Logical, practical, easy-to-use rec- 
ord forms act as “headquarters” 
for all data necessary to plan your 


kf ‘ on in1952 
work tor 





The DAILY LOG fills a long-felt need for a 
concise record system tailored specifically 
for the bar. Over 400 84 x 11 looseleaf 
forms fit any standard three-ring notebook. 
Included are daily pages dated for 1952, 
rosters of business, dockets for litigation 
and probate work, cash receipts and ex- 
pense form, payroll, annual report. 


Each form was developed and designed 
by a successful practicing attorney. The 
Daily Log will provide you with the basic 
facts necessary for efficient practice man- 
agement . . . help convert your cases into 
fees. COMPLETE SET OF FORMS — NO 
BINDER — WITH DAILY PAGES DATED 
WSS 250505 Vows Co gee $6.50 


Postpaid if check accompanies order 
SATISFACTION GUARANTEED 
SAMPLE PAGES ON REQUEST —NO OBLIGATION 





Top quality Fabrihide binder. Three rings, trigger operated, 
one inch capacity, beautifully embossed with your name in gold. 
RING BINDER ONLY — NO FORMS INCLUDED. ...... .$4.00 
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[] Send me the DAILY LOG for Lawyers with all forms complete for 1952, without 


(] Send me the DAILY LOG top-quality ring binder to hold above forms, em- 
bossed with my name as shown below. [] Do not emboss my name. . .$4.00 


Please print or type your nome exactly as you wish it to appear on the cover. 
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Any Kind of 
Court Bond 
Without Delay 
—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers aimos! every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 
compliance with court de- 
crees. in every county 
seat in the United States, 
you'll find a U. S. F. & G. 
agent with power to issue 
court bonds and other 
judicial bonds at a 


moment's notice. 


U.S. F.& G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 
FIDELITY & GUARANTY 
INSURANCE CORP., 
Baltimore 3, Md. 
FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





Originators of the Siogen: 


““Conevit your Agent or 
Broker os you would your 
Doctor or Lowyer"’ 





Since 1892 The Corporation 
Trust Company has been 
intimately associated with 
the development of the press 
ent practices and precedents 
in the business of issuing and 





transferring corporate securs 
ities. The same high standard 
of service and facilities ats 





torneys have come to rely 






On in corporation matters is 
offered to you in transfer 
work — whether as transfer 





agent, costransfer agent, 
registrar, cosregistrar or 
dividend disbursing agent. 
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OFFICE 
ORGANIZATION 


By Reginald Heber Smith 
of the Boston Bar 


Our fourth reprinting of 
this useful pamphlet 


Price 50 cents 


Copies may be secured 


AMERICAN BAR 
ASSOCIATION 
JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 
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Give your family 
SECURITY for Christmas 


| When you give the kind of security that comes with 





Prudential protection you give a lifetime gift. 

For here’s a gift that renews itself each year with 
another full measure of peace of mind. 

Give your family a lifetime gift—this Christmas and 
every Christmas. 


THE PRUDENTIAL INSURANCE COMPANY OF AMERICA 


A mutual life insurance company 


CANADIAN HEAD OFFICE: 
TORONTO, ONT. 


HOME OFFICE: 
NEWARK, N. J. 


WESTERN HOME OFFICE: 
LOS ANGELES, CALIF. 




















Stoz this needless, backbreaking research for cases in- 
volving military law. Consult the newly published... 


MILITARY JURISPRUDENCE 


Cases and Materials 





Tae growing strength of our armed forces has created a great need. Lawyers are han- 
dling an increasing number of cases involving military law, and a modern book special- 


izing in that field has become essential. MILITARY JURISPRUDENCE is that book! 





Mivitary JURISPRUDENCE has been produced 
by the expert editorial staff of the publisher 
with the invaluable assistance of a group of 
officers on the Judge Advocate General’s Corps 
of the Army. Its authority is unquestionable. 


MILITARY JURISPRUDENCE is composed of lead- 
ing cases, with emphasis upon federal jurisdic- 


Price: $12.50 


Size: 61/" x 954" 


tions. Besides cases, it contains portions of 
opinions of courts in other cases, statutory ref- 
erences, and quotations from leading treatises. 
General principles of wide application aré 
covered. In addition to cases involving military 
justice, any phase of law (contracts, torts, 
claims, crimes, ete.) in which the military or 
military personnel are involved is included. 


Pages: 1555 


Order from: 


The Lawyers Co-operative Publishing Company ¢ Rochester 14, New York 
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LitheWara MtUCtE 


More and more, visiting exec- 
utives in Washington are staying 
at the Wardman Park. Suites are 
available for conferences or 
entertainment. Government and 
business offices are neor at 
hand. Yet facilities are designed 
for full relaxation after a busy 
day—overlooking acres of pri- 
vate park. 


Wardman Sirk 


HOTEL 


CONNECTICUT AVENUE 
at WOODLEY ROAD, N.W. 
WASHINGTON 6, D. C. 


Frank E. Weakly, president 



















































MARKED COPY 
SERVICE 
NOW AVAILABLE 





Members who wish to 
bring particular articles 
in the Journal to the 
attention of non-members 
can now arrange to have 
marked copies of the 
Journal sent for $1.00 
per copy. 


AMERICAN BAR 
ASSOCIATION JOURNAL 
1140 N. DEARBORN ST. 


CHICAGO 10, ILLINOIS 











ANNOUNCEMENT 


of 


1952 Essay Contest 
Conducted by 
AMERICAN BAR 
ASSOCIATION 


Pursuant to terms of bequest of 
Judge Erskine M. Ross, deceased. 


INFORMATION 


FOR CONTESTANTS 


Time When Essay Must Be Submitted: 


On or before April 1, 1952. 


Amount of Prize: 


Twenty-five Hundred Dollars. 


Subject To Be Discussed: 


“The Function of Concurring and Dissenting Opinions in 


Courts of Last Resort.” 


Eligibility: 


The Contest will be open to all members of the Association 
in good standing, including new members elected prior to 
March 1, 1952 (except previous winners, members of the Board 


of Governors, Officers and 


who have paid their annual dues to the Association for the 


employees of the Association), 


current fiscal year in which the essay is to be submitted. 

No essay will be accepted unless prepared for this Contest 
and not previously published. Each entryman will be required 
to assign to the Association all right, title and interest in the 


essay submitted. 


Instructions: 


All necessary instructions and complete information with 


respect to number of words, number of copies, footnotes, cita- 
tions, and means of identification, may be secured, upon 
request, from the Executive Secretary of the Association. 


AMERICAN BAR ASSOCIATION 


1140 North Dearborn Street 


Chicago 10, Illinois 
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We were hung up : 
for 28 days! 


(Based on Hartford Claim # H-50-5771) 


Our firm manufactures cabinets. Last year a 
small fire damaged spray rooms in which all 
cabinets were painted. In spite of the fact that 
repairs were started at once, we were unable 
to resume full production for 28 days. 

As a result, our sales for this period were 
$79,576.49 less than anticipated ... represent- 
ing $24,861.34 in net profit and continuing 
expenses which we stood to lose. Luckily, we 
had some Business Interruption Insurance ... 
though less than half enough! We received 
$10,863.06...o0f which Hartford paid its share. 


Do your clients have any protection against loss of 
income should fire or other insurable hazard force 
a slowdown or halt in operations? If so, do they 
have enough in view of today’s material and labor 
shortages? Hartford’s work sheets make it easy for 
you to advise clients how much Business Interrup- 
tion Insurance is needed. 


Write us for free copies or see your Hartford 
agent or insurance broker. In over 5,000 communi- 
lies you can locate your Hartford agent by calling ji 
Western Union by number and asking for “Oper- 


ator 25.” 


HARTFORD 


HARTFORD FIRE INSURANCE COMPANY 
HARTFORD ACCIDENT AND INDEMNITY COMPANY 
HARTFORD LIVE STOCK INSURANCE COMPANY 
Hartford 15, Connecticut 


Year in and year out you'll do well with the Hartford 
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by BROWNIN Ly — Grade V 


Carved solid steel designed by Browning; hand-fitted, 
hand-finished, haad-engraved. This means dependability 
for the hand, and pleasure to the eye. The great practical 
advantage of smooth, finely fitted parts is worth the 
unusual manufacturing effort; wear is minimized; function 


is positive. Examine a Browning . . . Be your own judge. 


Superposed Grade I 





Browning SUPERPOSED Shotgun 


( Over-Under ) 


Five Grades in $200, $300, $400, $500, $600 classes. 


Choice of choke combinations: Full, Improved Modi- 
fied, Modified, Improved Cylinder, Skeet, Cylinder 


Models for Trap, Skeet, Field, Marsh. 
12 or 20 gauge. 


Perfect GIFT 
for 
Christmas 
Retirement 
Birthday 
Anniversary 





B ROWNIN (5. Sines in Srrearms 


MADE IN BELGIUM 





Write Dept. 20 for illustrative literature. 
Browning Arms Co., St. Louis 3, Missouri, U. S. A. 
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MONTGOMERY’S 
FEDERAL TAXES 


¢ Corporations and Partnerships 


— including Excess Profits Tax 


¢ Estates, Trusts and Gifts 


THIS 34th ANNUAL EDITION is fully 
abreast of the present tax situation. It alerts 
users to the effects of changes made by the 
Revenue Act of 1951, and to developments 
in application of the law arising out of 
recent court decisions. 


Here—in one place—is clear, logically 
presented information and tax counsel, 
so fund tal, complete, and reliable 
that MONTGOMERY'S FEDERAL TAXES is 
widely accepted as a standard authority, 
continuall Ited by experts, and 


7 
repeatedly cited in the courts. 








It is used wherever tax problems are 
dealt with, for the unique quality of guid- 
ance it makes available. It covers the intent 
of the law, experience with its applications, 
essential points to watch, methods and 
conditions under which transactions may 
best be effected. 


Complete Help Under New Tax Law 


EMPHASIS IS NOT ON ROUTINE, but 
on important tax considerations. Across- 
the-table opinion helps determine action, 
reinforce judgments, elect alternatives. Far- 
sighted suggestions help to recognize and 


| develop tax advantages, to take (and 
| justify) a position, to avoid pitfalls. 


The volumes on CORPORATIONS and 
PARTNERSHIPS integrate full coverage 
of the Excess Profits Tax with normal tax 
and surtaxes; analyze effect of amend- 
ments in 1951 Act. Volume on ESTATES, 
TRUSTS and GIFTS guides in minimizing 
of both estate and income taxes; helps 
plan, taxwise, disposition of estate; draft 
instruments of transfer. 


__] SUBSCRIPTION COMPLETE (3 vols.) $50 


— or separately: 
C) Corporations and Partnerships (2 vols.) $35 
CO Estates, Trusts and Gifts (1 vol.) $15 


Check subscription wanted. \ 
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PLEADING 


Volume 71 CORPUS JURIS SECUNDUM is devoted b 





in its entirety to this most important and technical 


field of the law. * 


: d 
The text constitutes a complete restatement of all y 
sf 
common law and statutory phases of the subject and 5 
Y 
the footnotes afford access to all reported cases from ; 
both State and Federal Courts of record. “ 
S 
s 
Equally important, there is an exhaustive fact word es fy 
o 
ee i 
index of 143 pages, containing thousands upon thou- 4 
b 
sands of index lines, which make finding the law on sl 
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. om . > . n 

any point simplicity itself. 
5 
. . a 
Be sure to consult this outstanding law book when- h 
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ever you are interested in pleading your client’s cause. ; 
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‘Government and Urban Redevelopment: 





A Fresh Start for the “Ill- Housed’ 


by Jacob M. Lashly + of the Missouri Bar (St. Louis) 


® Probably there are few subjects in which the people of America have so keen an 


interest as the problem of better housing. This was one of the great problems of the 


depression and the cataclysm of World War I! whetted the demand for slum clear- 


ance and decent housing for all. Mr. Lashly, a former President of the Association, 


spoke on this subject before a joint session of the Section of Municipal Law and the 


Section of Real Property, Probate and Trust Law at the recent Annual Meeting in New 


York. This article is taken from that address. 
speak on this subject since he is Special 


Redevelopment to the City of St. Louis. 


Mr. Lashly is particularly well qualified to 
Counsel on Slum Clearance and Urban 





s The Government of the United 
States began officially to interest it- 
self in the subject of housing in the 
year 1933, at or near the lowest level 
of the great economic depression. 
Previously the intervention of Gov- 
ernment in the field of housing had 
been confined primarily to prohibi- 
tive and restrictive measures enforce- 
able in large part by prosecutions in 
municipal courts. 

A new political philosophy was be- 
ginning to emerge to the effect that 
a hungry man was not free, that a 
homeless family and a jobless man 
were slaves already, denied the bless- 
ings of liberty which our Govern- 
ment was founded to secure. The 
Housing Division of the Public 
Works Administration, operated un- 
der the National Industrial Recovery 
Act, was established in 1933 and 
launched public housing with the 
twofold object of making work and 
of relieving poverty-stricken people 
sentenced by circumstances to live 
in slums. It began its operations by 
lending financial aid to new housing 


projects, but, due to the utter lack 
of state laws making provision for 
the advancement of public housing 
activities, the PWA undertook to 
build and operate public housing 
projects as a federal activity. 

The entry of the United States 
Government into the business of 
housing was not popular from the 
beginning for many reasons. The 
Sixth Circuit declared the business 
unconstitutional in 1935! and, al- 
though the Supreme Court approved 
it ten years later,? this was not until 
after federal policy had turned in 
another direction. The Housing Act 
of 1937 clearly established the desire 
of Congress to withdraw from actual 
participation in project development 
and to limit its interests to the em- 
ployment of its funds and credits to 
assist the states. A pattern for state 
action had been approved by the 
New York Court of Appeals in 1936* 
and this was quickly followed by 
other states after the passage of the 
Housing Act. 


Housing authorities, as state or 
local agencies subsidized by tax mon- 
eys, naturally were circumscribed in 
their operations. Other groups of citi- 
zens with better ability to pay were 
encountering growing difficulty in 
securing homes and living quarters 
due to the increase in population 
and the suspension of new building 
during the war. If the housing short- 
age for people who could afford to 
pay moderate rent was to be moved 
against, it was obvious that some 
means must be found to encourage 
private investors to enter the field. 
It was believed that the great insur- 
ance companies especially would be 
attracted to this type of investment 
because of the opportunities of social 
betterment and public service in- 
volved, if it could be made safe for 
the investment of reserve funds. 

Missouri incorporated an ema- 
bling provision in its Constitution 
of 1945, authorizing the legislature 
to provide “partial relief from taxa- 
tion” of lands and improvements 
devoted to such purposes within a 
twenty-five year time limitation. Due 
to the steady recession of interest 
rates and other factors, it is probable 
that devices such as this would have 





1. United States v. Certain Lands in Louisville, 
78 F. (2d) 684 (C.A. 6th, 1935); certiorari dismissed 
297 U.S. 726 (1936). 

2. City of Cleveland v. United States, ef al., 
323 U.S. 329, 89 L. Ed. 274 (1945). 

3. New York City Housing Authority v. Miller, 
270 N.Y. 333, 1 N.E. (2d) 153. 
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succeeded and venture capital in 
large volume would have found em- 
ployment in urban redevelopment 
investments, except for the advanc- 
ing costs of acquiring and clearing 
project sites and the instability gen- 
erally of material and labor markets. 
By the years 1946 and 1947, it be- 
came increasingly apparent that the 
risks were too great, the future too 
uncertain and economic conditions 
too unpredictable to warrant private 
capital participating directly in these 
ventures on any large scale. The 
first obstacle appeared to be the ini- 
tial cost of acquiring the land in 
slum or blighted areas and clearing 
it for redevelopment. 


Federal Government Moves 
To Fill Breach 
The Federal Government moved to 
fill this breach by the Housing Act 
of 1949. It proposed to make avail- 
able a sum that might run to one and 
one-half billion dollars in loans and 
capital grants over a period of five 
years to aid both in low rent housing 
and in redevelopment projects to be 
financed by private investment capi- 
tal. The Act contemplates financial 
assistance for the removal of resi- 
dential slums or blighted areas, or 
for use in changing deteriorating 
areas or even in some instances pre- 
dominantly open spaces into pre- 
dominantly residential uses. 
Housing agencies are being cre- 
ated all over the nation, with munici- 
pal functions and delegated powers 
to advance the purposes of this legis- 
lation and to take advantage of its 
benefits. Liberal powers of acquisi- 
tion of property by condemnation 
proceedings are included. It is be- 
lieved that much of this property, 
acquired and cleared at great ex- 
pense, will be transferred to private 
developers at low or even nominal 
prices. Proceeds of grants to meet up 
to two-thirds of the differential loss 
may be secured from the Housing 
and Home Finance Agency. The 
other one-third must be borne by 
the local agencies or furnished by 
the community governments. It is 
expected that the local portion will 
be raised through bond issues or 


882 American Bar Association Journal 





satisfied by the cost of demolition or 
removal work or in procurable land 
suitable for inclusion. Courts of last 
resort throughout the country have 
shown great sympathy, and under- 
standing in dealing with state legis- 
lative action and wherever possible 
have seemed to want to give support 
to the movement. It is too early to 
know whether the decisions and 
opinions make a discernible pattern 
or merely a collection of pieces not 
yet fitted into the mosaic. Some of 
the later opinions are noteworthy.‘ 
Here and there certain cautions and 
warnings of things to come appear. 
As was pointed out in the oft-quoted 
Belovsky® case in Pennsylvania, the 
Housing Acts and Urban Redevel- 
opment laws closely parallel each 
other in their fundamental objec- 
tives, that is, both aim at the clear- 
ance of slum areas. 

The housing authorities, however, 
have an important additional objec- 
tive, in that, as ancillary to slum 
clearance, there are to be provided 
on the cleared areas at public cost 
other dwellings for low income ten- 
ants. The housing authorities are 
to operate these projects as a func- 
tion of government. In the case of 
urban redevelopment laws, the clear- 
ing of slums, in this case called 
“blighted areas”, is not to be fol- 
lowed by a continuing ownership of 
the properties for any further public 
purpose. The Pennsylvania Supreme 
Court thought that the public pur- 
pose had been accomplished with de- 
struction of the objectionable slum 
dwellings. It deemed the new con- 
struction and operation purpose of 
Public Housing Authorities to be 
an “ulterior social-welfare purpose”. 


Pennsylvania Court Limits 

Concept of ‘Public Use” 

The reasoning of the Pennsylvania 
case, which seems to limit “public 
use” to the eradication of slums, 
appears unwilling to sanction the 
broader aspects of the principle in- 
volved. The interpretation repre- 
sents a certain striving to keep the 
principles of police power and emi- 
nent domain separated from each 
other. 


On the other hand, the Texas 
Court of Appeals® in October, 1950, 
denied the Housing Authority of 
Dallas the right to proceed with its 
redevelopment program because it 
found the Texas housing law to be 
insufficient to warrant new construc- 
tion and operation. “The appellees 
assume, mistakenly, we think,” the 
Court remarked, “that slum clear- 
ance under the statutes is an end in 
itself, independent of any other or 
ultimate objective; whereas the pro- 
visions of . . . [the Texas statute] 
plainly evidence the clearing of 
slums to be only a means to the 
end of low cost housing or* accom- 
plishment of the named public pur- 
poses... .” Activities subsequent to 
the seizure seemed to the court to be 
private uses, even though some pub- 
lic benefits might be expected. It 
found that such private uses had so 
far not been authorized by Texas 
law. The court did not intimate or 
suggest what would be its view on 
the constitutionality of a statute 
which would authorize construction 
and operation programs. 

In the Constitution of Missouri 
of 1945 the legislature and charter 
cities and counties of the state were 
enabled to enact laws not only for 
clearance, but also for “replanning, 
reconstruction, redevelopment and 
rehabilitation of blighted, sub-stand- 
ard or insanitary areas, and for rec- 
reational and other facilities inci- 
dental or appurtenant thereto, and 
for taking or permitting the taking, 
by eminent domain, of property for 
such purposes, and when so taken 
the fee simple title to the property 
shall vest in the owner, who may 
sell or otherwise dispose of the prop- 
erty subject to such restrictions as 
may be deemed in the public inter- 





4. Opinion to the Governor, 63 A. (2d) 724 
(R.1., 1949). 
Opinion of the Justices, 254 Ala, 343, 48 S. (2d) 757 
(1950). 
Nashville Housing Authority v. City of Nashville, 
237 S.W. (2d) 946 (Tenn., 1951). 


5. Belovsky v. Redevelopment Authority of the 
City of Philadelphia, et ol., 357 Pa. 329, 54 A. 
(2d) 277, 281 (1947). 


6. McCord v. Housing Authority of City of 
Dalles, — Tex. Civ. App. —, 234 $.W. (2d) 108 
(1950); Review refused, — Tex. —, 236 S.W. (2d) 
115 (1951). 
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est’”.7 This probably is the most 
liberal constitutional provision 
which has yet been approved by any 
state. 


Under authority of this enabling 
section the legislature at the 1951 
session enacted a “Land Clearance 
for Redevelopment Authority” law 
which frankly treats distinctions be- 
tween land acquisition and clear- 
ance and rehabilitation as unimpor- 
tant. In the sweep of the Act the 
two inherent powers, eminent do- 
main and police power, are blended 
in a single force for the accomplish- 
ment of a twofold objective. The 
obvious purpose is to provide for 
the purchase or acquisition by con- 
demnation of lands and premises 
which are declared to fall within 
the descriptions “insanitary” and 
“blighted”, clear the land and ready 
it for building operations. At that 
point it is contemplated that the 
land will be sold to an urban rede- 
velopment corporation which will 
proceed thereafter in its own private 
interest. It is not contemplated or 
expected that the Land Clearance for 
Redevelopment Authority will ope- 
rate any improved or rehabilitated 
areas as landlord. Following the 
Pennsylvania theory, its entire func- 
tion will have been performed when 
the land is cleared and sold for re- 
development. But it also includes 
the Alabama limitation that the 
cleared land must be sold under 
restrictions and conditions which 
should insure nonrecurrence of the 


original blight. 


All the foregoing discussion has 
dealt with problems which are pre- 
sented at the threshold of housing. 


They are complex and important. ° 


They involve a great, perhaps the 
greatest, single area of internal gov- 
ernmental concern that has been 
forced upon the nation by the war 
and conditions of war, past and pres- 
ent. Undoubtedly these problems 
are calling upon the courts for ad- 
justment of certain traditional con- 
cepts and modifications in some of 
the legal thinking of the past. They 
will require a reappraisement upon 
the part of the Bar of legal principles 





long considered fundamental and 
settled. 


But what of the future, beyond 
these beginnings? If ever the time 
arrives that it is advisable or desired 
to liquidate a low-cost public housing 
project and get it into the hands of 
private owners, how may this be 
accomplished? 


Many Doubt Wisdom 

of Permanent Public Projects 

Many people believe that the owner- 
ship and operation of housing facil- 
ities by a political subdivision of 
government is of doubtful soundness 
as a permanent policy. A housing 
project can become a slum in its 
own right if it is neglected badly 
enough, long enough. Or it is pos- 
sible for an aging project to injure 
the desirability of adjoining districts, 
or to dam up or block off private 
development in the normal course 
of urban expansion. If police power 
alone were the basis for the public 
acquisition of property in a slum 
area, public use would be a wholly 
negative concept. In such case the 
public use would consist only in 
such benefits as the public would 
derive from eliminating the current 
private use without substituting any 
new one. Of course the concept of 
use is positive. Obviously, elimina- 
tion of a current objectionable use 
is but half the problem. This half 
could be solved by requiring the 
owner to remove the unfit improve- 
ments, leaving his title undisturbed, 
but preventing the further unlawful 
use of his property by police court 
prosecutions or resort to equity re- 
straints. The fact that both title and 
possession of the property are taken 
from the offending private owners in 
modern procedures indicates clearly 
that the second half of the remedy is 
the dominant one, as the Texas court 
concluded. 

Here enters eminent domain as 
the indispensable element. Police 
power alone is not sufficient and, it 
may be added, general welfare also 
has proved inadequate. Control of 
property uses by zoning is a slow and 
in many instances an unsatisfactory 
process. Nonconforming uses, ex- 
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Jacob M. Lashly was President of the 
American Bar Association in 1940-1941. 
A member of the Missouri Bar since 1906, 


he is also a past president of the Bar 
Association of St. Louis and of the Ameri- 
can Bar Association Endowment. 





empted by express provisions of zon- 
ing laws and ordinances, or by judi- 
cial decisions, serve but to embalm 
the old sections of cities in their de- 
cay. It is possible that legally pro- 
tected nonconformance has contrib- 
uted to cause slums and blighted 
areas. It seems certain that if prog- 
ress toward a safer and a healthier 
environment is to be expected, such 
properties must be reclaimed by the 
original owner, the government, and 
a fresh start made with respect to its 
uses. While under its ownership and 
possession the vexing questions of 
zoning and nonconforming use ex- 
emptions will not arise, upon its 
conveyance to another, the problem 
of whether and how the use and 
purpose that public authority will 
approve shall be permanently fast- 
ened to the land in the possession 
of future owners will present many 
mixed political and legal questions. 
In most instances modern laws are 
so drafted as to give the condemnor 
a fee simple title to the land, with 
the view of destroying any rever- 
sionary interest which the former 
owner might have or claim in the 
event of the failure or abandonment 





7. Missouri Constitution, 1945, Art. VI, §21. 
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of the purpose or use for which the 
land had been acquired by eminent 
domain or by the expenditure of 
public moneys. It may require the 
test of final judicial decision to 
determine whether this technique 
does really result in an unlimited 
and indefeasible title free from the 
burdens of purpose or use which 
were the basis of its original acquisi- 
tion from private ownership. 

When, after acquisition and clear- 
ance, the time approaches for an 
authority to transfer a site to a cor- 
poration for redevelopment by pri- 
vate capital, what limitations should 
be imposed upon the title to the 
site so as to assure the public that 
the conditions of its acquisition, 
wholly or in part at public expense, 
will be carried out? The protections 
upon which the public must rely 
will be such restrictions as may be 
included in the area plans, the proj- 
ect plans, the contracts between the 


agency and the redeveloper, the or- 
dinances of adoption and approval 
by the municipal legislative author- 
ity and in deeds of conveyance. To 
this may be added, unfailing alert- 
ness on the part of legal advisers 
to prepare and enforce observance of 
these measures and covenants of re- 
striction. When and if the pendulum 
shall begin to swing toward the con- 
servative side, the courts may have 
trouble with these safeguards. It is 
possible that this part of the program 
may be fruitful of litigation. Other 
private corporations which serve the 
public necessity and convenience are 
commonly operated under govern- 
mental regulation. This may be a 
logical step in the future, should 
experience prove that the public 
uses enjoined upon the purchasers 
cannot otherwise be made secure. 
The direction that the legislatures 
and the courts shall take in following 


San Francisco and Hawaii 





eit of the possible courses may 
determine the quantum of title the 
public agency has acquired and 
what it may have to dispose of 
in liquidating its activities. Some of 
these questions may challenge our 
historic concepts of the sanctity of 
private property. They may give 
rise to increasing political implica- 
tions. If the final decision should be 
to follow the classical concept of 
public use and a reverter should be 
held to result from an abandonment 
of the public use for which the prop- 
erty was taken, we can expect to see 
more and more public housing and 
few abandonments. In such event, 
the states and local governments are 
in the housing business to stay upon 
an ever-expanding scale. This is es- 
pecially evident from the fact that 
the people of the country are show- 
ing their determination to be rid 
of slums and to pay the price, what- 
ever it may be. 


# The Seventy-fifth Annual Meeting of the Association will be 
held in San Francisco, California, September 15-19, 1952. 
Arrangements are being made for trips to the Hawaiian 
Islands preceding and following the Annual Meeting. The first 
will leave Los Angeles on the S. S. Lurline, August 
to San Francisco by air September 13, in time for the opening 
of the Annual Meeting. The second trip will be by air from 
San Francisco to Honolulu at the close of the Meeting, returning 
to Los Angeles on the S. S. Lurline. Both trips include fourteen 
days at the Royal Hawaiian Hotel in Honolulu and will be 
identical in price. 
Plans are also being made for special trains to and from San 
Francisco for the benefit of members. 
Full particulars on the Hawaiian holidays and special train 
arrangements will be published in an early issue of the AMERICAN 


Bar ASSOCIATION JOURNAL. 
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The Handling of Federal Tax Controversies: 


by H. Cecil Kilpatrick + of the District of Columbia Bar 


es- 5 © In this article a former Chairman of the Association's Section of Taxation dispels 
| some of the mystery surrounding the practice of tax law. Starting with the premise 
that too many lawyers feel that taxation is a technical field in which only the so-called 
“tax experts” are competent, Mr. Kilpatrick sets forth the fundamentals of tax practice 
in an attempt to show that there is no reason why the average general practitioner 


should hesitate to advise his clients on tax matters. 





® Most lawyers in general practice 
do not attempt to represent their 
clients in federal tax controversies. 
While this is more generally true in 
rural communities, it is also largely 
the case in the larger towns and 
cities. This is an unfortunate fact, 
from the standpoint of both the 
lawyer and the taxpayer. 

Why do so many lawyers abdicate 
when their clients get into tax con- 
troversies with the Bureau of Inter- 
nal Revenue? There are two basic 
excuses given for the reluctance to 
handle such cases. The purpose of 
this paper is to demonstrate that 
each of these excuses is unsound. 


' Most Tax Cases 
Are Fact Cases 
= The attitude of the average lawyer is 
® that federal tax laws are mysterious 
and complicated and that he is not 
equipped to advise or assist when 
questions are raised about his client’s 
returns. Some sections of our in- 
® ternal revenue laws are complicated 
—™ and, when encountered, need the 
§ services of a “specialist” who has 
followed the development of the 
statute and the weird gyrations of 







some of our courts in construing it. 
And cases frequently arise that in- 
volve accounting principles, in which 
the services of a certified public ac- 
countant must be enlisted. The fact 
of importance to the general practi- 
tioner, however, and what I wish 
to emphasize, is that the majority of 
tax controversies involve nothing but 
fact questions, or mixed questions of 
fact and law, of the same kind en- 
countered in other types of cases 
handled by the general practitioner. 
Questions frequently arising include 
such as the following: 


1. What was the cost of this asset; 
or, if acquired by gift, what was its 
cost to the donor; or, if acquired by 
inheritance, what was its fair market 
value at the time of the decedent’s 
death? 

2. What is the normal useful life 
of this particular machine in this 
particular business, operating under 
the conditions prevailing in the tax- 
able year? 

3. What are the normal 
payable to executives in this particular 
type of business? 

4. Was this expense reasonable and 
necessary in the operation of this type 
of business? 

5. Is this particular security an evi- 
dence of debt, so that payments to the 


salaries 








& | Why Does the Average Lawyer Abdicate ? 


holder may be deducted as interest, or 

is it in reality a proprietorship interest, 

the income of which represents divi- 

dends which are not deductible? 

6. Is the business organization a 
partnership, a trust, a joint venture, 
or a corporation? 

7. If the taxpayer corporation failed 
to distribute all of its earnings as divi- 
dends, was the retention of such earn- 
ings more than that reasonably needed 
for the corporate operations? 

8. Was the holder of title to this 
property the beneficial owner or a 
mere title-holder for somebody else? 

9. Did this taxpayer understate his 
income with fraudulent intent, or did 
the understatement result from an in 
nocent misunderstanding of the na 
ture of some business transaction? 

10. Did the taxpayer furnish more 
than half the support of one claimed 
as a dependent? 

During the year 1950, the Tax 
Court of the United States decided 
347 cases by “memorandum” (i.¢., 
unpublished) opinions, and 308 cases 
by published opinions. A cursory 
examination of the headnotes indi- 
cates that at least 75 per cent of the 
first group and 25 per cent of the 
latter involved fact issues primarily. 
In short, of the cases actually liti- 
gated after administrative settlement 
failed, over half turned, in whole or 
in part, on questions of fact, not 
law. 

The typical questions above listed 
are not startlingly different from the 
questions with which lawyers are 
faced in nontax fields. 
character of the 


constantly 


The 


underw orld 


prohibition era referred to his law- 





December, 1951 * Vol. 37 885 































































The Handling of Federal Tax Controversies 





yer as his “mouthpiece”. Because of 
its source, this term has had attached 
to it a bad odor. I submit that it is 
an accurate and not dishonorable 
title. What is the primary function 
performed by the lawyer for a client 
engaged in a dispute over his legal 
rights? It is to tell his client’s story 
to judge, jury or other governmental 
body having the power to find facts 
and reach a decision. The story must 
be honestly told, but at the same 
time it must include only the facts 
essential to the determination of the 
question presented. To organize and 
present the essential and to discard 
the irrelevant—this is the lawyer's 
primary function. Of course, he must 
find the law to fit the fact pattern, 
but the orderly presentation of the 
facts is his main job. You recognize 
this as elementary in the fields of 
contracts, torts and equity causes. 
It is equally true in most tax cases. 
The failure of the average lawyer to 
recognize this is chiefly responsible 
for the fact that today the business- 
man sends 
stead of his lawyer when the Internal 
Revenue Agent examines his return 
and takes issue with the computation 
of his income tax. 


Tax Administrative Procedure 

ls Comparatively Simple 

Another misapprehension of many 
general practitioners is that, in deal- 
ing with the Bureau of Internal 
Revenue, he will be dealing with a 
group of highly technical specialists, 
who do not respond to evidence or 
argument as does the average judge 
or juror, and who are members of a 
complicated governmental structure 
designed to trap the uninitiated. 
Such is not the case. Let us examine 
this organization. Space limitations 
permit only a thumbnail general 
sketch, but it should be sufficient 
to dispei some of these misappre- 
hensions. 

The examining agent is the man 
who, in your client’s opinion, starts 
all the trouble. Let us take an un- 
prejudiced look at him. First of all, 
he is a civil servant, a career man. 
While there may be occasional un- 
fortunate exceptions, which are in- 


for his accountant in- 
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deed rare, he is an honest man. He 
has been selected with care on the 
basis of his intelligence and integrity. 
He could be your Cousin Joe’s boy, 
coming out of the military service 
with some accounting experience. 
Perhaps he wants to further his edu- 
cation and prepare for advancement 
by night school work and takes this 
job to feed his bride and himself 
during that training period. Perhaps 
he wants to make a career of govern- 
ment service. Until there is persua- 
sive evidence to the contrary, his 
honesty and integrity are to be pre- 
sumed. True, he is a skeptic and 
insists upon proof of the facts relied 
upon by your client to support a tax 
deduction, but that is simply his duty. 
He wants to get at the essential facts 
and that is all he wants. If he should 
misrepresent the facts, or refuse to 
give due weight to the evidence, he 
would soon find himself in hot water, 
because his determinations are sub- 
ject to review, administratively and 
judicially. 


Dealing with 
the Examining Agent 
Because this agent is the primary 
fact-finder for the Government, he 
is a very important person, not to 
be ignored. It is the duty of the 
taxpayer’s “mouthpiece” to see that 
the agent gets all the relevant facts. 
The procedure is simple. At the 
outset, write the Treasury Depart- 
ment or ask the examining agent 
to get for you a copy of the rules 
as to admission and the “Conference 
and Practice Requirements”. You 
may be annoyed at the necessity of 
filing a power of attorney before the 
agent will discuss the case. with you, 
but you must remember that Con- 
gress has provided that the taxpayer's 
return is confidential and its con- 
tents may not be revealed to any 
other private person without author- 
ity from the taxpayer. You may be 
annoyed because you, although a 
member of the Bar in good standing, 
must apply for and be granted au- 
thority to practice before you can 
appear on behalf of your client. 
However, no examination is re- 
quired of a lawyer in good standing 


and the character investigation serves 
to. protect the taxpayer against 
charlatans and dishonest “insiders”. 
You may also be annoyed that you 
must file a “fee statement” with the 
power of attorney. In this document 
you must state whether your fee is 
contingent upon results. If it is not, 
a statement to that effect is all that 
is required. If the arrangement is 
contingent, you must report the de- 
tails to the Treasury’s Committee on 
Practice and get its approval. If you 
have charged a reasonable retainer, 
the Committee will not disapprove 
your fee arrangement, even though 
it has contingent elements. This 
aversion to purely contingent fees is 
typical of all government business, 
and is necessary to protect the igno- 
rant against exploitation. The forms 
required, for both power of attorney 
and fee statement, are nontechnical, 
and may be obtained from the ex- 
amining agent’s office. 

If you are retained while the 
agent is conducting his examination, 
talk with him and ask him to discuss 
any proposed increase in taxes be- 
fore making his report. He will ordi- 
narily do this and give you full 
opportunity to present your evi- 
dence on any disputed point. He 
will do this, if for no other reason, 
because he wants to be sure of the 
facts on which he bases his recom- 
mendations. It is no credit to him to 
recommend additional tax assess- 
ments based on an inadequate fact 
investigation. Present your evidence 
in documentary form—by affidavits, 
certified copies of relevant docu- 
ments, etc. The examining agent 
usually will not, and should not, ac 
cept your verbal statement or that 
of your client on crucial fact issues 
which are capable of corroboration 
if the corroborating evidence is not 
supplied to him in proper form for 
the record. 


Do not accept automatically the 
agent’s statement of the issues. Search 
for offsetting issues. Perhaps your 
client has failed to claim some de- 
duction to which he is entitled or 
has erroneously overstated his in- 
come in some respect overlooked or 
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Every fact bearing on the tax liability 
should be re-examined. Often you 
will find that, while the agent's 
position is sound on the issues he 
raises, you can produce evidence 
justifying offsetting adjustments 
which may eliminate the threatened 
deficiency and produce a refund. 
Consider also the effect on subse- 
quent taxable years. It may be that 
the proposed adjustments of the 
agent, though resulting in addition- 
al taxes for the year in question, will 
actually reduce taxable income in a 
later year, when rates are higher, to 
such an extent as to make a fight on 
the initial year unprofitable. 


Examining Agent's Findings 
Will Be Reviewed 
If you are not able to persuade the 
examining agent, or if he is unable 
to get approval of a recommended 
settlement by his superiors, and 
your client desires to contest the 
matter further, he will have ample 
opportunity to do so. In that event, 
the agent will make his report in 
writing to the Internal Revenue 
Agent in Charge, who will in turn 
send the taxpayer a copy, along with 
a so-called “thirty-day letter”, which 
permits a written protest to be filed 
within thirty days, and a hearing 
thereon before further action is 
taken. This letter will be accom- 
panied by detailed advice as to the 
matter to be included in the pro- 
test, its form and mode of execution. 
The thirty-day period is not statu- 
tory, and for good cause shown will 
be enlarged unless the statutory peri- 
od for assessment is about to expire. 
Even in that case, the taxpayer will 
be given an opportunity to sign a 
consent to extend the statute of limi- 
tations so that there will be ample 
time for filing the protest and pre- 
paring for the hearing on review. 
Before filing a protest, however, 
you should consider the weaknesses 
as well as- the strength of your case. 
You may have discovered some “soft 
spot” which the examining agent 
has overlooked and which might in- 
crease the threatened tax. The hear- 
ing officer on review (called a “con- 


feree”’ or “reviewer’”) is likely to be 
more experienced and able than the 
examining agent, and he might fer- 
ret out some weakness which the 
agent has overlooked. Your client 
should be fully informed of any 
such situation before deciding to 
proceed further. 

The hearing on review is not a 
formal trial. It is an across-the-table 
conference, at which you may rely 
on the record or present new evi- 
dence and even new issues. The ex- 
amining agent may be present at 
this conference. If not, he has read 
your protest and reported his views 
to the conferee- The conferee, like 
the agent, will ordinarily be frank 
with you about the issues involved, 
and will give you an opportunity to 
develop the facts further by docu- 
mentary evidence if you so desire. 

If you reach an agreement with 
the conferee in the office of the 
Agent in Charge, he will present a 
“waiver of restrictions” on Treasury 
Department Form 874 for execution 
by your client, which permits im- 
mediate assessment of the deficiency 
resulting from the settlement. The 
filing of this document will also stop 
the running of interest against your 
client. This “settlement” is subject 
to review in Washington and the 
case cannot be considered as closed 
until it is so approved, although 
most such settlements are approved. 


Appeal to Technical Staff 
Is Not Technical 


If you cannot reach a satisfactory 
agreement with the Internal Reve- 
nue Agent in Charge, an appeal 
can be taken to the Technical Staff. 
Despite its title, an appeal to the 
Technical Staff is nontechnical, be 
ing merely a written request for re- 
view by the Staff on a form which 
the conferee in the agent’s office will 
give you. 

The Technical Staff is an organi- 
zation independent of the Agent’s 
office, operating directly under the 
Commissioner of Internal Revenue. 
It has twelve divisions located 
around the country, and these divi- 
sions have a number of branches, so 
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the chances are you will not have far 
to travel for a conference with the 
Staff. The Staff division heads, un- 
like the Agents in Charge, have final 
authority to settle without approval 
by Washington. 

Again, as in the case of protesting 
the examining agent’s findings, you 
should pause and consider before 
appealing to the Staff. The Staff con- 
ferees are career men of long experi- 
ence and it is their job, if a case is 
not settled, to assist in preparation 
for its defense in the Tax Court. 
While honest members of our pro- 
fession do not unfairly suppress evi- 
dence, we soon learn that it is not 
incumbent on us to educate the ad- 
versary. On the other hand, the 
Staff does settle about two-thirds of 
the cases appealed to it. If the agent's 
position is clearly unsound, as a mat- 
ter of substantive law or the weigh- 
ing of evidence, you should advise 
an appeal to the Staff. 

The procedure before the Staff 
does not differ materially from that 
in the Agent’s office. The hearings 
are informal across-the-table discus- 
sions. You may produce new evidence 
and even raise new issues, although 
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a fact issue raised here for the first 
time may be referred back to the 
Agent for investigation and report. 

If no settlement is reached with 
the Staff, the case is referred back 
to the Agent in Charge for the is- 
suance of the “Notice of Deficiency”, 
which he would have issued if you 
had not appealed to the Staff. This 
notice entitles you to file a formal 
petition with the Tax Court for a 
judicial determination, in advance 
of payment, or if your client prefers, 
he may elect to pay the asserted de- 
ficiency, thereafter file a claim for 
refund, and, upon its rejection (or 
after six months in any event), file 
suit for refund in either the United 


Notice by the Board of Elections 


# The following jurisdictions will 
elect a State Delegate for a three-year 
term beginning at the adjournment 
of the 1952 Annual Meeting and end- 
ing at the adjournment of the 1955 
Annual Meeting: 
Arkansas 
Colorado 
Delaware 
Georgia 
Idaho 
Indiana 
Louisiana 
Maryland 
Minnesota 

An election will be held in the 
State of Georgia to fill the vacancy 
for the term expiring at the adjourn- 
ment of the 1952 Annual Meeting. 

An election will be held in the 
State of New Mexico to fill the va- 
cancy for the term expiring at the 
adjournment of the 1953 Annual 
Meeting. 

Nominating petitions for all State 
Delegates to be elected in 1952 must 
be filed with the Board of Elections 
not later than April 18, 1952. Peti- 


Nevada 

New Hampshire 
New York 

Ohio 

Oregon 

Rhode Island 
Utah 

West Virginia 
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States District Court or the Court of 
Claims at Washington. The choice 
of forum is important. Having 
elected to file an appeal to the Tax 
Court, you may not thereafter drop 
that appeal and follow the refund 
route. Space does not permit a dis- 
cussion here of the factors to be 
considered in deciding which litiga- 
tion route to elect, or the procedure 
in litigation. 

As stated earlier, this paper has 
attempted no more than a thumb- 
nail sketch of the organization of 
the Bureau of Internal Revenue and 
the procedure before it.* However, 
it is hoped that these brief comments 
will stimulate the interest of the 


tions received too late for publica- 
tion in the April issue of the JouRNAL 
(deadline for receipt February 29) 
cannot be published prior to distri- 
bution of ballots, fixed by the Board 
of Elections for April 25, 1952. 

Forms of nominating petitions 
may be obtained from the Head- 
quarters of the American Bar Asso- 
ciation, 1140 North Dearborn Street, 
Chicago 10, Illinois. Nominating 
petitions must be received at the 
Headquarters of the Association be- 
fore the close of business at 5:00 P.m., 
April 18, 1952. 

Attention is called to Section 5, 
Article VI of the Constitution, 
which provides: 

Not less than one hundred and 
fifty days before the opening of the 
annual meeting in each year, twenty- 
five or more members of the Associa- 
tion in good standing and accredited 
to a State from which a State Dele- 
gate is to be elected in that year, may 
file with the Board of Elections, con- 
stituted as hereinafter provided, a 
signed petition (which may be in 


general practitioner and. convince 
him that his duty to his client (who 
needs the lawyer’s skill in marshal- 
ling the evidence) and himself (be- 
cause he probably finds it desirable 
to work for clients who have enough 
income to pay a tax) is not to shun 
all tax controversies; that these cases 
are not all esoteric in nature; and 
that the procedure is not essentially 
different from the familiar day-to-day 
jobs of the lawyer engaged in general 
practice. 


*For a more detailed discussion, see Proce 
dure Before the Bureau of Internal Revenue by 
Goodrich and Redman (American Low Institute) 
and Bickford’s Successful Tox Practice (Prentice 
Hall) 


parts), nominating a candidate for the 

office of State Delegate for and from 

such state. 

Only signatures of members in 
good standing will be counted. A 
member who is in default in the 
payment of dues for six months is 
not a member in good standing. Each 
nominating petition must be accom- 
panied by a typewritten list of the 
names and addresses of the signers 
in the order in which they appear on 
the petition. 

Special notice is hereby given that 
no more than twenty-five names of 
signers to any petition will be pub- 
lished. 

Ballots will be mailed to the mem- 
bers in good standing accredited to 
the states in which elections are to 
be held within thirty days after the 
time for filing nominating. petitions 
expires. 

BOARD OF ELECTIONS 

Edward T. Fairchild, Chairman 

William P. MacCracken, Jr. 

Harold L. Reeve 
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The Role of the Lawyer in Government: 


A Warning to the American Bar 


by Charles A. Halleck + United States Representative from Indiana 


® In a period of international upheaval, of social, economic and spiritual chaos, 
Representative Halleck warns that the government lawyer, charged by his oath with 
the duty of preserving our government of laws, is too often taking the leadership in 
creating a government of men. Mr. Halleck points out the responsibilities of the legal 


profession in this challenging article, which was taken from an address delivered 
before a joint luncheon of the National Conference of Bar Examiners and the Section 


of Legal Education and Admissions to the Bar during the 1951 Annual Meeting. 





# I am reminded of a story I read 
somewhere about a board of elders 
who called in their recently engaged 
pastor to inform him he was no 
longer on the church payroll. 

The preacher was a bit nonplussed. 

“What's the matter?” he asked. 
“Haven't I been argufyin’? Haven't 
I been magnifyin’? Haven't I been 
glorifyin’?” 

The eldest of the elders nodded 
sympathetically. 

“Yes, brother”, he admitted. “You 
have been argufyin’. You have been 
magnifyin’. And you sure enough 
have been glorifyin’. 

“But the trouble is, pastor, you 
haven’t been tellin’ us wherein. We 
want to know wherein.” 

Well, I think we can all agree that 
the whole world could stand a lot 
more of knowing the wherein. Cer- 
tainly we will admit that this great 
operation of developing new lawyers 
has not yet reached the point where 
it is a perfect system. There remain 
many questions for which we have 
not yet found the answers. There are 
many problems for which we have 
not yet found a solution. 


There can be no standing still; no 
resting on our oars. Not in this 
world. And the very first step in our 
continuing quest for better methods 
of training and higher standards of 
achievement in the field of law, or 
in any other activity, must be an 
honest evaluation of the system as 
it exists and a realistic recognition 
of wherein we are strong and where- 
in we are weak. 

Having determined what needs to 
be done, the next step is to find the 
ways and means of doing it. 

The culminating — and, unfortu- 
nately, the most difficult and most 
frustrating—step is translating such 
plans as may be conceived into 
action. 

Today there is no profession—let 
me emphasize—today there is no 
group in our national life whose ac- 
tivities and conduct are more im- 
portant to the future of this country 
than the group which comprises 
members and potential members of 
the American Bar Association. 

More and more the lawyer is be- 
coming the keystone of our political 
and economic life. 


I do not mean to depreciate the 
great roles played by our men of re- 
ligion, our men of medicine, our 
teachers, our businessmen, our farm- 
ers or the men of organized and un- 
organized labor who keep the wheels 
turning. 

The spiritual life of our national 
community must be nurtured; the 
health of our people must be safe- 
guarded; we must, of course, be fed 
and clothed, not only in the manner 
to which we have become accus- 
ton _d, but in an increasingly better 
fashion. That is the American way. 

But I believe I am on safe ground 
when I declare that the influence of 
the legal profession is felt more wide- 
ly today than is the influence of any 


_ other single group. 


Lawyers are vital to business, to 
industry, to agriculture—but why go 
down the list? The law touches every 
man from the cradle to the grave. 

The time has long since passed 
when an attorney was merely a fel- 
low who was called upon to take part 
in a back-yard dispute between 
neighbors over a boundary line; or 
was called upon to represent the in- 
terests of an accident victim; or was 
retained by a bereaved family to un- 
tangle an estate case. 

Such assignments, of course, are 
still very much a part of many legal 
careers and adequate provisions must 
be made to see that our lawyers-to-be 
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are soundly schooled in the use of 
their fundamental tools. 

Schoolmen and practitioners alike 
certainly must be constantly con- 
cerned with the end product that is 
being turned out. Over the length 
and breadth of this land thousands 
upon thousands of lawyers will be 
pursuing their careers in smaller 
communities and their work will 
revolve around the day-in, day-out 
routine practices so well known to 
all of us. 

We want no degeneration of 
standards anywhere along the line. 
It is our obligation as members of 
the Bar to seek always the ways and 
means for improving the service 
which is rendered to society by our 
profession. 

My field is government. As a mem- 
ber of the House of Representatives, 
the one, great overriding principle 
which I have endeavored to apply to 
all my activities and to all my con- 
sideration has been this: 

We must, at all costs, preserve the 
United States as a government of 
laws. We must resist, to the extent of 
our capacities, those forces which 
would make it a government of men. 

You and I have witnessed, in our 
lifetime, the growth of big govern- 
ment. We have seen the authority of 
the state encroaching, step by step, 
league by league, on the freedom of 
the individual. 

As we well know from history, the 
protective wall which separates big, 
centralized government from one- 
man rule over a whole people is not 
too high at best. We certainly should 
know that centralization of power 
and authority can lead—and has led 
—to usurpation of power and author- 
ity by a dictatorship. And we are 
acutely aware of what that means to 
human liberty. 

Where does the lawyer fit into 
this picture? What is his responsi- 
bility in the fight to preserve these 
liberties of the individual from final 
submersion in the dark waters of 
statism? 


Standards of the Bar 
Must Not Degenerate 


It seems to me that the lawyer, as 
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a matter of fact, is, and should be, 
in the front ranks of this battle. His 
is a most responsible position. He 
has the technical knowledge of the 
law. He has the eloquence to express 
his convictions. He has the tremen- 
dous influence and prestige of his 
profession. 

Consider this: If government is, in 
the last analysis, the establishment 
and enforcement of a system of laws, 
then there can be no argument as to 
the importance of the lawyer to such 
a system. The relationship is too ob- 
vious to be labored. 

However, if the relationship of 
the lawyer to government is a close 
one in what, for want of a better 
term, we might call “normal” times, 
how much more closely is he identi- 
fied with the body politic in ab- 
normal periods of history? 


We Are Living in a Period 

of International Upheaval 

Realizing that to define “normalcy” 
is a difficult task, let us merely con- 
cede here that we are certainly in a 
period of international upheaval— 
social, economic and spiritual. We 
are living in an era of widespread 
confusion, distrust and hate. The 
world is dividing into two great 
armed camps and our preparations 
for an eventuality we fervently hope 
will never come to pass is making 
its deep imprint on American life. 

We are in a fight for survival. We 
are fighting for the survival of a 
kind of government we cherish as 
Americans. We are in a great effort 
designed to build our defenses against 
the onslaught of a ruthless enemy 
whose ideologies are completely for- 
eign to our own. 

In this fight the lawyer is playing 
a key role. In this fight the legal pro- 
fession, no less than other segments 
of our society, has much to gain or 
much to lose. 

The threat to our freedom against 
which we now prepare our defenses 
is the threat of attack from beyond 
our shores. But what of the threat 
to our security and freedom from 
within our borders? 

Events of the past two decades in- 
dicate an alarming trend toward 





government by men instead of gov- 
ernment by laws. It is a trend which, 
unchecked, may well result in the 
conquest of America from within. 

What an unspeakable tragedy if, 
for lack of a strong moral fibre in 
our society or for lack of vigilance 
on behalf of our traditional concepts 
of government by law, we should 
lose this battle for survival through 
domestic ineptitude without foreign 
invasion or armed attack? 

We are spending billions upon 
billions of dollars to resist aggression 
from abroad. What are we doing to 
resist the aggression at home—a 
subtle aggression against the process 
of law-making by the Congress of 
the United States? 

I am concerned with a philosophy 
that holds that circumvention by 
bureaucracy of established and self- 
evident policies laid down by the 
Congress and by the very Constitu- 
tion itself may be justified in the 
name of expediency. 

I am concerned with the trend 
toward usurpation of congressional 
prerogatives by the administrative 
regulations made by officials in ob- 
scure positions who have no mandate 
from the people whom they rule and 
sometimes oppress. 

What I want to point out is that 
we are drifting into a new concep- 
tion of authority, a conception which 
should give every man among us 
cause for the most sober reflection. 

How far down the road of statism 
are we going to go in the name of 
“emergency” or in the name of “ex- 
pediency”? With big government 
has come the tremendous growth of 
quasi-judicial boards and agencies 
in the administrative branch of our 
government. In these the legal sec- 
tion has assumed a position of ex- 
treme authority. It is not an exag- 
geration to suggest that such legal 
sections are, in fact, the most power- 
ful divisions of these quasi-judicial 
boards and agencies because it is to 
these sections that the titular officers 
in nominal charge turn for rules 
and regulations necessary for the 
implementation of their activities. 

Thus, by the interpretations these 
legal sections place on laws passed 
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by the Congress, these government 
attorneys are affecting daily the lives 
of our whole citizenry. Here the 
lawyer is in the front seat. 


Let me offer a few examples of 
what I am talking about. 

The Congress is called upon to 
pass laws designed to make our sys- 
tem operate to the best benefit of 
everyone. It is the duty of the ad- 
ministrative agencies concerned to 
draft and issue regulations imple- 
menting those laws to the end that 
the goals will be reached in an order- 
ly and equitable fashion. 


Too often, it seems to me, the 
manner in which laws are adminis- 
tered tends to defeat the purpose for 
which they were intended. Consider 
the case of the National Labor Re- 
lations Board. Basic purpose behind 
legislation creating the NLRB was 
to promote the flow of commerce, 
fostering production of more and 
more goods. It has sometimes ap- 
peared, however, because of the 
manner in which the basic law has 
been administered, that someone 
along the line conceived a vastly 
different purpose for NLRB. It has 
seemed, at times, that those adminis- 
tering the law were convinced that 
our industrial plants were built not 
primarily for production but to pro- 
vide facilities where people could 
practice the procedure of collective 
bargaining. 

In the field of taxation we have 
seen the growth of a philosophy oi 
legal interpretation which holds that 
the only correct decision in a tax case 
is one favorable to the Government. 
The grave results of such a philos- 
ophy may be appreciated when we 
consider that today government has 
the biggest stake in business. In a 
situation which sees government tak- 
ing from 60 to 80 per cent of profits, 
owners are relegated to minority in- 
terest. Thus the application of any 
philosophy which tends to slow down 
our economic process, which tends to 
threaten the destruction of our sys- 
tem, which removes incentive to 
earn, ability to save or willingness 
to invest, is detrimental not only to 
the interest of the individual, but to 





the government itself. It destroys 
the hand which feeds it. 

Let me offer an example in the 
field of international relations. Lend- 
lease was terminated by an act of 
Congress on December 1, 1946. The 
termination date found many mil- 
lions of dollars worth of goods still 
in this country, but allocated for 
delivery to Soviet Russia. The act 
of Congress said these goods should 
not go abroad as lend-lease. More- 
over, the Comptroller General of the 
United States ruled that it would be 
illegal to give them to Russia. But 
the administrative officialdom, 
which really means government law- 
yers, ignored the will of Congress. 
They brushed aside the ruling of 
the Comptroller General. They 
found a way to do what they wanted 
to do. They acted on the theory 
that the Communists already had 
title to these goods by the mere de- 
vice of allocation and therefore were 
entitled to receive them. 


Abnormal Controls 

Regulate Activities of People 

Any discussion of the lawyer’s role 
in America today must recognize the 
fact that we are living in an era of 
abnormal controls which regulate 
the activities of our people in a time 
of nominal peace. 

Controls are dangerous at best in 
a traditionally free economy. In the 
wrong hands such controls can be 
disastrous. 

Certainly the responsibility to this 
nation which the American Bar 
faces—and which you will be facing 
for some time to come—can be ap- 
preciated when we realize that an 
ever-increasing authority over the 
life of America has passed from the 
hands of the Congress into the hands 
of the government lawyer. 

It is the government lawyer to 
whom the Administration turns for 
legal justification of whatever policy 
may be desired. It is the government 
lawyer who is called upon to find a 
way around the law—if necessary— 
to tailor an interpretation which 
will fit a preconceived notion by the 
executive branch of what the law 
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should be, not necessarily what the 
Congress intended it to be. 

We are rapidly becoming a nation 
which operates under a system of 
“procedural regulations” based on 
interpretations of the laws passed 
by the Congress. It is the govern- 
ment lawyer who is writing these 
hundreds upon hundreds of rules 
and regulations under which the 
statutes are implemented. 


Never Have Lawyers 
Had Greater Responsibility 
As a result, never before in the his- 
tory of this nation has the legal 
profession faced a graver responsi- 
bility—or a more difficult assignment 
—than this privilege of translating 
into workable and equitable regula- 
tions the complex system of controls 
we are attempting to devise in an 
effort to achieve our defense goals. 
In treading this extremely dan- 
gerous ground as a free nation sub- 
mitting to unnatural controls we 
must hew steadfastly to our basic 
concepts of government by law—law 
established through our constitu- 
tional procedures; law administered 
in the spirit of its conception. To 
deviate from this course—to circum- 
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vent the sense of the Congress 
through misinterpretation of stat- 
utes, deliberate or otherwise, is to 
invite disaster. 

Let me tell you a story concerning 
a young man of my acquaintance in 
Washington. He tells it on himself. 

Bill was a graduate student at one 
of our distinguished law schools. 
One day the dean called him into 
his office. 

“Bill,” the dean said to the young 
man who sat before him, “you are 
the most unusual student of law it 
has ever been my experience to 
know.” 

Now Bill wasn’t quite certain just 
what the dean meant by the word 
“unusual”, although he knew he 
was one of the top four men in his 
class. 

“Your reasoning”, the dean con- 
tinued, “‘is brilliant. Yes, I can safely 
say that I believe your reasoning is 
perhaps the most brilliant of any 
student who has come to this insti- 
tution in my time.” 

Bill, as you may well imagine, was 
enjoying a tremendous glow of satis- 
faction. Coming from the dean, such 
a statement was rich praise, indeed. 

Then the blow fell. 

“The trouble is, Bill,” the dean 
said gently, “your conclusions are 
invariably wrong.” 

After this very frank discussion 
with the dean, my young friend in- 
dulged in some serious self-examina- 
tion. Why, if his reasoning was so 
brilliant, did he always reach the 
wrong conclusions? 

“You know,” he told me later, 
“I decided that my trouble arose 
from the fact that I refused to ac- 
cept the obvious. I was always trying 
to go beyond it. I always looked for 
a gimmick that would justify a pre- 
conceived conclusion. And I always 
found it.” 

It may be of more than passing 
significance that my young friend 
had spent some years in government 
service before embarking on his law 
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career. This is the sort of thing | 
am talking about. American law 
must never become a thing to be 
twisted and distorted into an instru- 
ment serving preconceived philos- 
ophies that are foreign to our native 
ideologies. 

The people of this nation must 
never become prey to the brilliant 
professional who warps the law to 
his own ends or to the purposes of 
those whom he serves. 

We have had too much of the 
“bright young men” who, because 
they were not honest and forth- 
right or because they did not believe 
in the America we have known and 
respected, have led or driven us into 
the wrong conclusions. 

I do not know that you can teach 
a man sound judgment. But I do 
know that whatever our great law 
schools can do to instill ideals; what- 
ever they can do to help a young 
man in developing character; what- 
ever they can accomplish in turning 
out a young lawyer who believes 
fundamentally in the American sys- 
tem would be among the greatest 
services rendered to this nation. 

Here is a challenge to our teachers 
of law and to the veterans of prac- 
tice that transcends the mere ac- 
complishment of helping a neophyte 
to become skilled in the use of his 
professional tools. It is the challenge 
to go a step farther than the eleva- 
tion of technical standards. It is the 
challenge to put an indelible imprint 
in the minds of those thousands of 
youngsters—the imprint of loyalty, 
above all else, to the cause of free 
men, of deep and abiding faith in 
the concepiion of government by law. 

These young men in our law 
schools today are the lawyers who 
will be drafting and interpreting the 
laws and regulations under which 
American citizens will live tomorrow. 

Teach fundamentals, yes. Teach 
craftsmanship, encourage resource- 
fulness, diligence and imagination, 
of course. But above all, look to the 





character of the man and steep him 
in the great traditions of American 
jurisprudence. For behind that lies 
your birthright and mine. Behind 
the American conception of govern- 
ment by just laws established by the 
consent of the governed lies the 
liberty and happiness of our chil- 
dren. 

Let me repeat: by virtue of the 
peculiar position occupied by law- 
yers in this complex society of today 
it is not an exaggeration to say that 
they, more than any other single 
group, hold the future of this nation 
in their hands. 

Remember that fact when the 
pressure is on to lower standards of 
training. Remember that fact when 
these youngsters come under your 
influence either as students or as 
fledglings before the Bar. 

And remember it well when you 
are assailed by these little doubts 
as to whether what you are trying to 
do is worth your while. 

Rest assured the goals you seek are 
noble ones, worthy of the finest 
leadership and most conscientious 
effort you can command. 

In view of what I have said, isn’t 
it manifest that the training of law- 
yers is a matter of primary import- 
ance to the American republic; that 
the quality of their training should 
be not only maintained but con- 
stantly improved, and that the per- 
sonal interests of the students and, 
for that matter of the schools them- 
selves, should be subordinated to the 
paramount interest of our country? 
In the face of current events, while 
we rely on our Armed Forces for 
protection against external aggres- 
sion, the defense of the Constitution 
and of the American way of living 
from internal attack, by either malice 
or folly, rests upon the quality of 
the American Bar; and in the word 
“quality” I include not only mental- 
ity and learning but the moral 
courage to perform public duty re- 
gardless of peril to fortune or career. 
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The Administration of Justice and the A-Bomb: 


What Follows Disaster? 


by Homer D. Crotty + of the California Bar (Los Angeles) 


®" Early in December, 1951, as you are reading this issue of the Journal, an air- 


plane may be flying high over Lake Michigan southward and westward toward the 


City of Chicago. Perhaps no one has paid any attention to it or to the unfamiliar 
markings on its wings. It is Monday, and the law offices in LaSalle Street are begin- 


ning another busy day; judges are listening to the argument of counsel in the 


Appellate Court on North Michigan Avenue; clients watch their cases being tried, 


a little bewildered by the legal phrases, in the Superior Court on North Clark Street. 


Mr. Crotty imagines such a scene—familiar to all Chicago lawyers and, with variations, 


to their brethren throughout the country—and the sudden catastrophe of an atom-bomb 


dropping from the lone plane. His article deals with the effect that bomb would 


have on our government and our legal system, above and beyond the immediate 


chaos following the attack. 





# What happens to the administra- 
tion of justice after an A-bomb has 
fallen? What preparations in this 
field have been made in our own 
home towns by the state or munici- 
pal authorities? What, indeed, has 
the National Government done 
about the matter? The purpose of 
this article is to explore the subject 
so as to awaken the Bar to the truly 
frightening difficulties which would 
result from the blast. Some of the 
solutions can only be brought about 
by legislation, the adoption of court 
rules or constitutional amendments, 
but others will be furnished by much 
simpler methods. 

We are well into the period of a 
garrison state and the possibility of 
a more extensive conflict is growing 
every day. Because of the vast im- 
provement in the art of war, no long- 
er can we take refuge behind our 
ocean barriers or between the exten- 
sive territories of our friendly neigh- 
bors. Nearly everyone expects, in the 
event of a war, the bombing of our 





cities or the destruction by fire of 
many smaller towns. This bombing 
will not take the form of a fire bomb 
or two dropped in the Oregon for- 
ests, as in the last war; in all likeli- 
hood it will be an atomic bombing. 
In the thirties, Russian planes flew 
down the west coast of North Amer- 
ica deep into Southern California. 
Bombing by enemy aircraft is not 
only possible but is altogether prob- 
able. 

So far, the state and national au- 
thorities have been concerned with 
the immediate reactions attendant 
upon an atomic bombing—what to 
do when the air-raid alarm is 
sounded; what to do when the flash 
is seen; and then what to do after 
the blast with the dead, the dying, 
the ill and the needy. The planning 
has been almost wholly concerned 
with the sort of thing the Red Cross 
does in a major disaster. What fol- 
lows after the disaster has hardly 
been thought through the first aid 
stage. Americans have never before 


had to plan for bombing in all its 
new-found vastness. We cannot go at 
it this time with merely a bucket of 
sand and a shovel, however valuable 
that fine precaution served in Eng- 
land during the last war. 

At the outset, let me take Chicago 
as a hypothetical target for an atomic 
bombing. Chicago is well known to 
most lawyers in the country. Because 
of its very great importance in the 
industrial and financial fields, a holo- 
caust there would produce crippling 
effects of a far-reaching nature, not 
alone in the city itself, but within a 
considerable distance surrounding it. 
Suppose at precisely ten-thirty on a 
busy Monday morning an atomic 
bomb were exploded immediately 
above the City Hall and the County 
Building. Let us further assume that 
this A-bomb had at least the power 
of the Nagasaki type, which is said 
to cause total destruction within a 
radius of one-half mile and near- 
total destruction within the next 
half-mile radius, with lessening de- 
grees of devastation as the circle wid- 
ens. This half-mile radius would in- 
clude roughly the entire Loop area, 
the small district which comprises 
“Legal Chicago”. Let us take stock 
of what would happen from this one 
A-bomb. 


Chicago Has One-Bomb 
Administrative Center 

Within a few seconds Legal Chicago 
would be prostrate and broken. The 
City Hall and County Building and 
the United States Court House, with 
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all their courts, judges and top city 
and county administrators, would 
go, and so would the County Re- 
corder’s Office, the Torrens Office, 
the Law Library, the Clerks’, Sher- 
iff's, County Assessor’s, Treasurer’s, 
and Tax Collector’s offices and rec- 
ords. The referees in bankruptcy, 
the state appellate court and its 
judges, and most of the Chicago ofh- 
ces of the state government would be 
missing. The offices of the Chicago 
Daily Law Bulletin, the Chicago 
Title & Trust Company, the head 
offices of the great Chicago banks, 
and the Chicago termini of most of 
the great railroads in the Middle 
West would be wrecked. The down- 
town law offices, as well as the head- 
quarters of the Chicago Bar Associa- 
tion, would disappear. Although 
some institutions have been omitted, 
this list will do for a start. Only 
jagged and smoking ruins would re- 
main. The city truly has a one-bomb 
administrative center. 

If a lawyer were within this dread- 
ful circle of fire at that hour his 
chance for survival would not be 
unlimited. Let us quickly pass over 
his personal problem. Either he 
would have been given a decent bur- 
ial by the authorities or he would 
have been put out of action for some 
considerable period of time. Legal 
Chicago, however, would be lacer- 
ated and paralyzed. We should see 
the immediate institution of martial 
law. 

The frightful calamity might not 
be confined or even occur in Chicago. 
The same chaos could result in any 
of our large cities. New York, Seattle, 
San Francisco and Los Angeles are 
frequently mentioned targets, but 
an equivalent devastation could over- 
take any of the great cities in the 
country, whether it be Minneapolis 
or Dallas, Philadelphia, St. Louis or 
New Orleans. And in some centers 
such as Boston, where the state 
offices are in close proximity to the 
city and county offices, the destruc- 
tive effects of the blast would be 
even more paralyzing. 

Such a catastrophic bombing does 
not destroy the Federal Government 
nor the State of Illinois nor Cook 
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County nor the City of Chicago. The 
system of courts, judges, sheriffs and 
marshals still remains. Intact also 
would be our state and federal laws, 
and the administrative agencies. In- 
come tax payments would be due, 
as usual, on March 15. Although the 
buildings housing them would be 
interesting and even picturesque 
skeletons, the corporate character of 
the great banks, the title company, 
and the industrial companies, whose 
offices and officers had been de- 
stroyed, would not be affected in the 
slightest. Indeed, the Chicago Daily 
Law Bulletin doubtless would con- 
tinue to publish legal notices; and 
we might even expect the Chicago 
newspapers to emulate the initiative 
of the San Francisco newspapers 
whose plants were put out of action 
by the 1906 earthquake, but which 
nevertheless published on that dread- 
ful day a new paper labeled ‘“Call- 
Chronicle-Examiner”’. 

Although the lawyer might not 
have survived, in all likelihood his 
client, particularly a corporate cli- 
ent, would be as hale and hearty as 
ever. His rights as well as his obliga- 
tions would not be shattered by the 
blast. We would have, moreover, at 
least the same number of legal 
dramas; but the old actors, as well 
as the theatres, would have vanished. 

What I should now like to explore 
is whether, in the event of such 
A-bombing, we have provided for the 
continued functioning of the ad- 
ministration of justice and the car- 
rying on of the numerous legal enti- 
ties so essential to American life. 

To get right down to cases, sup- 
pose the statute of limitations were 
about run on a claim if suit were 
not filed on the day after the blast? 
Perhaps a creditor’s claim in a bank- 
ruptcy proceeding must be filed be- 
fore the end of the week. Again, a 
pleading may be due—but where can 
it be filed? Any given number of 
questions present themselves. 

The first essential for the contin- 
ued administration of justice is to 
have judges, a county clerk’s office, 
a sheriff's office, and so on. The 
Governor in most states has the 
power to appoint the judges to fill 








vacancies. But the question may arise 
as to what would be done if the 
Governor had happened to be in 
the area at the time of the explosion. 
In some states the Constitution sets 
out a fairly long line of succession 
if a vacancy occurs in the office of 
Governor. In others, the line is a 
short one and no provision exists 
as to what happens when the line 
runs out. An interesting speculation 
occurred to me in Sacramento, Cali- 
fornia, recently when the legislature 
was in session. At a particular mo- 
ment when I was in the Capitol 
Building there were also in the build- 
ing at the same time all the persons 
in the constitutional line of succes- 


sion for Governor, as well as the | 


majority of the Senators and of the 
Assemblymen. If an A-bomb had 
exploded at the Capitol upon that 
instant, no one would have been 
left to step into the position of the 
Governor. 

We shall suppose that someone 
remains to become Governor and 
can appoint the judges, but who can 
appoint county or city officials in 
the event the line of succession has 
run out, or the appropriate appoint- 
ing official no longer exists? 

Some thought should be given now 
in each state so that appropriate 
legislation and court rules can be 
provided to eliminate in advance 
some of the distress and confusion 
and to assure that the administra- 
tion of justice will not continue 
paralyzed indefinitely. 


Legislation Is Needed 

To Protect Private Rights 

Let us now pass over the problems 
concerning the office holders and 
public officers and go on to some of 
the problems of the preservation of 
a client’s rights. One question of 
major importance immediately arises 
as to whether those rights will be- 
come barred by the statute of limita 
tions. Do there exist in each state 
adequate provisions to extend the 


statute of limitations in case of such§ 


an atomic bombing? Would this be 
done automatically or would a dec 
laration ot a state of emergency be 
necessary? If the latter, would there 
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be someone who could declare the 
emergency? Who could extend time 
for filing in probate proceedings or 
for filing claims in bankruptcy? The 
bankruptcy court would not have 
been abolished, and yet the period 
of time might well have run. These 
hazards could be reduced by appro- 
priate legislation or new rules. 

Suppose pleadings or briefs are 
due. Are the statutes or the rules of 
court in each state ample to permit 
a judge to extend time for necessary 
periods? In a few states, such as Cal- 
ifornia!, only the judge in the court 
where the action is pending is per- 
mitted to extend time, for a limited 
period. But suppose that judge is 
no longer alive. Should not there be 
some general legislation or court rule 
to protect clients in situations of 
this kind during the pendency of the 
emergency? Should not some judicial 
officer have the right to extend time 
for various acts in all courts? 


San Francisco Earthquake 

Is Precedent 

It is interesting to note that at the 
time of the San Francisco earthquake 
and fire, the Governor of California 
declared a holiday on each separate 
day after the day of the earthquake 
until June 3, 1906, at which time the 
legislature met and passed the neces- 
sary legislation extending the statute 
of limitations in appropriate cases 
and providing remedies for situa- 
tions which arose in San Francisco 
due to the destruction at that time of 
the courthouse, the County Clerk’s 
and County Recorder's offices. The 
judges, however, were still alive. An 
act was adopted also to permit the 
re-establishment of titles to real es- 
tate, since the records of the County 
Recorder’s office were gone. 

An exceedingly important prob- 
lem to be considered by every lawyer 
is the protection of records and on 
this subject it may be advisable for 
the bar associations to make studies 
as to what public as well as private 
records should be replaced by micro- 
film and where such microfilm 


should be stored. A few public offices 
have been microfilming their records 
for some time. This is also true of 





many title companies and _ banks. 
These microfilms are stored outside 
the urban areas. Each lawyer can 
think of many essential public as 
well as private records which should 
be microfilmed and then stored in a 
safe place outside of a metropolitan 
district. 

There is also the problem of pre- 
serving the records of the lawyer’s 
own office. Many lawyers keep the 
original wills, leases and other origi- 
nal papers of their clients, as well 
as trust accounts. Are there authentic 
copies of these papers in some loca- 
tion other than the lawyer’s office? 
Many insurance policies are on de- 
posit in the lawyer’s office. Is there 
any record of such policies at a safe 
place outside his office? Stocks and 
bonds can be replaced on appropri- 
ate affidavits of loss under statutory 
procedures, but does the client or 
his lawyer have a record outside the 
lawyer’s office of the securities, par- 
ticularly bearer which 
must be replaced? 


securities, 


It won’t do simply to throw up our 
hands and say the problem is too 
complicated, if that situation arises 
somebody else will have to worry 
about it, not I. Somebody else doubt- 
less will worry about it and it is 
essential that procedures be set up 
now so that the state of panic that a 
bombing will produce can be less- 
ened considerably. Steps can be tak- 
en today to permit a client's rights 
to be protected, in an orderly way, 
even though the actors in this drama 
may be changed. 


Martial Law 

Will Follow Attack 

Immediately following an atomic 
bombing, where the civil authorities 
are unable to act, comes martial law. 
There is, of course, a serious ques- 
tion always as to the extent to which 
martial law should be applied. I 
shall shortly refer to the situation in 
Hawaii after Pearl Harbor. Martial 
law, however, is at best but a neces- 
sary and temporary expedient and 
should not be declared for a terri- 
torial area greater than the absolute 
necessity requires. It certainly would 
be hysterical, it seems to me, if there 
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were to be an atomic bombing of 
Chicago, to have martial law cover 
the entire State of Illinois; but unless 
there is a strong public opinion to 
confine the martial law rule to the 
area immediately affected there is 
altogether too much temptation to 
enlarge the military jurisdiction 
beyond all reasonable need. The 
placing of an area under martial law 
does of necessity alter materially the 
ordinary relations of business and 
personal life. Under the conditions 
resulting from an A-bombing such as 
I describe, the current of ordinary 
life cannot flow at all, and surely no 
military commander can be held to 
the circumspection that is proper and 
necessary in other cases. The military 
officers are ever impatient with the 
slower and more orderly processes 
of the administration of civil justice. 
To quote Max Radin?: 
There is a strong tendency in time 
of war for many sober citizens to de- 


mand a severer, harsher, more drastic 
and more expeditious enforcement of 





1. Code of Civil Procedure, §1054. 
2. “Martial Law and the State of Siege’, 30 
Calif. L. Rev. 634. 
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all types of police regulations than 
they would endure in time of peace. 
This is psychologically thoroughly in- 
telligible, and the need for greater 
effectiveness is to a large extent urgent 
and imperative, but the tendency 
easily can get out of hand, especially 
since those charged with the enforce- 
ment are always—in peace as well as 
in war—inclined to be impatient of 
restraints which orderly legal proce- 
dure has placed upon the free exercise 
of their vitally important and indis- 
pensable powers. In war time the 
commendable eagerness of all citizens 
to strike a blow for their country can 
readily translate itself into an impulse 
to strike a blow anyhow, without too 
cautious an examination of whether 
it will in fact benefit the country. 

Martial law in action recalls the 
statement of the Duke of Wellington 
that it is “nothing more nor less than 
the will of the general’”’.* 

Like every other government 
agency, the military will surrender 
power with the greatest reluctance 
and it would be more than likely 
that, long after the emergency had 
passed, the tenacious hold of the 
Army would remain. So it is vital 
first to think of procedures that 
could be put into effect in the event 
of atomic disaster which will elimi- 
nate indefinite martial rule and re- 
store as quickly as possible the ordi- 
nary functions of the administration 
of justice. Even in the worst of the 
bombings in London the courts were 
not closed and legal procedures went 
on in a regular way. 

We have, however, the example of 
Hawaii. On December 7, 1941, the 
Japanese made their devastating at- 
tack on the Pearl Harbor area in 
the early morning. Within a few 
hours, Governor Poindexter trans- 
ferred to General Short, the Com- 
manding General of the Hawaiian 
Department, the functions ordinar- 
ily exercised by the Governor and by 
judicial officers and employees of the 
Territory. He declared that the writ 
of habeas corpus was suspended.‘ 

General Short immediately an- 
nounced the assumption of the re- 
sponsibility and, on December 8, 
1941, closed the courts. The Chief 
Justice of the Supreme Court of 
Hawaii also ordered the closing of 
the territorial courts and declared, 
“All time for performing any act 
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under the process of the Territory 
will be enlarged until after the 
courts are authorized to resume their 
normal functions.” It seems to be 
quite clear that there was no statute 
authorizing the closing of the courts 
nor the complete delegation of the 
judicial power by the Governor to 
the Commanding General.5 The 
military executive officer, on De- 
cember 7, issued a general order stat- 
ing that all major offenses were to 
be referred to the Military Commis- 
sions and the lesser ones to the Prov- 
ost Courts, and further advised in 
capital letters that the Military Com- 
mission might adjudge punishment 
commensurate with the offense and 
might adjudge the death penalty in 
appropriate cases.® 

About ten days after the first order, 
another Executive Order was _ is- 
sued which opened the courts of 
the Territory for limited purposes; 
for example; all probate matters 
were directed to be heard and de- 
termined, provided that no contested 
matter be heard or entertained ex- 
cept by the consent of the parties, 
and also that no witnesses were to 
be subpoenaed. There were to be no 
jury trials of any kind, civil or crim- 
inal, and no grand jury was to be 
impaneled.? Some of these restric- 
tions were lifted about a month later, 
but it was not until about a year and 
a half after Pearl Harbor that trial 
by jury was permitted for violations 
of territorial and federal law,® in- 
stead of trials in the Provost Courts 
and Military Commissions. The writ 
of habeas corpus remained suspended 
even after this date. 

There were not many complaints 
about the severity of the sentences 
imposed for violations of law tried 
by the Provost Courts or the Mili- 
tary Commissions in Hawaii. Rather 
the criticisms were directed toward 
the conduct of trials and the disre- 
gard of cvustitutional rights. The 
military authorities exhibited an 
unfortunate impatience with funda- 
mental constitutional rights. As one 
reporter put it® 

Criticisms were made of the prov- 
ost courts; that for many months 


they operated in secret sessions, ex- 
cept in the City of Honolulu; that the 








judge was often without legal training; 
that a copy of the charges was not 
given the accused, although he was 
allowed to read the prosecution's 
copy at the beginning of the trial; 
that the accused and the witnesses 
gathered around the bench in a 
crowded courtroom and that the evi- 
dence was taken in a general discus- 
sion; that the aid of counsel and 
cross-examination were discouraged; 
that the proceedings were summary, a 
trial rarely exceeding thirty minutes 
in length; that defendants were con- 
victed of violating “the spirit of 
martial law” or “the spirit” of general 
orders when the text was found in- 
adequate. 

I have recited at length certain 
facts relating to the Hawaiian situa- 
tion to illustrate the point that in 
the absence of invasion by the enemy, 
bombings, no matter how severe, 
should not oust the civilian author- 
ities from their functions in the 
ordinary administration of justice. I 
believe that in too many respects the 
laws of our states and the rules of 
our courts are at the present time 
quite inadequate for the emergency 
and that the matter should be stud- 
ied by the Bar, both nationally as 
well as locally. 

In the dread event of such a bomb- 
ing, if we are alive at the end of it, 
we shall doubtless remain in the 
area where we practice law. There is 
no other place to go except as pure 
refugees. For all lawyers, after the 
immediate shock has passed, will 
come the necessity of protecting their 
own and their clients’ affairs. If we 
engage now in long-range planning 
to safeguard these rights and to pre- 
serve essential records, the dismay 
and worry will be lessened materi- 
ally. The legal profession must avoid 
a state of catalepsy. There is still 
time, I think, to do our planning 
and to protect our records, but the 
start of this planning should not be 
postponed. The time to do it is now. 





3. Charles Fairman, ‘The law of Martial Rule 
and the National Emergency’’, 55 Horv. L. Rev. 
1259. 

4. Gerner Anthony, “‘Marticl Law in Hawaii’, 
30 Colif. L. Rev. 371, 392, 393; Appendices | and |. 

5. Anthony, page 373. 

6. Anthony, page 394. 

7. Anthony, poge 395. 

8. Garner Anthony, ‘‘Martial Law, Military Courts 
and the Writ of Habeos Corpus in Howaii™, 3! 
Colif. L. Rev. 447, 482. 

9. Walter P. Armstrong, ‘Martial Law in Ho- 
woii’’, 29 A.B.A.J. 698; December, 1943. 
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The New Antimerger Statute: 


The Current Outlook 


by Emanuel Celler - United States Representative from New York 


@ Mr. 


Celler was prompted to write this article by Gilbert H. Montague's 


“The Celler Anti-Merger Act: An Administrative Problem in an Economic Crisis” 
appearing in the April issue of the Journal (37 A.B.A.J. 253). Mr. Montague declared 
that the new Celler amendment to the antitrust laws produced a great change in 


those statutes at a time when our national economy is being subjected to tremendous 


strain by inflation and rearmament, and expressed the fear that the uncertainty caused 


by the change might hamper the defense effort. By way of reply, Mr. Cellar says 


that expanding defense production need not mean more and greater business mergers. 
He declares that the experience of World War Ii should have taught us to avoid a 


concentration’of defense orders in such a way as to promote monopoly. He admits 


that the Federal Trade Commission will unavoidably have more work to do in 
applying the new statute, but denies that it will lead to any uncertainty in the minds 
of businessmen and thus hamper the defense production. 





#" A recent article in this JOURNAL 
by a seasoned veteran in the antitrust 
law field suggests that the acceler- 
ated defense production program 
will make necessary many new ac- 
quisitions and mergers among Amer- 
ican business firms. The legality of 
these acquisitions and mergers will, 
according to Mr. Montague, have 
to be appraised by the Federal Trade 
Commission under the recently 
amended and expanded Section 7 
of the Clayton Act, the Celler Anti- 
merger Act. If the administrative 
process of the Federal Trade Com- 
mission is not geared to the rapid 
handling of this new burst of busi- 
ness, the inference he makes is that 
the merger-minded businessman will 
be afflicted with uncertainty and de- 
fense production will bog down. 

Far be it from me to discourage 
any suggestion that quasi-judicial 








agencies of government like the Fed- 
eral Trade Commission should be as 
expeditious as possible in their han- 
dling of the businessman’s legal 
problems. However, the notion that 
expanded government procurement 
will result in a wave of mergers and 
acquisitions is a matter of grave con- 
cern to me. I can understand, even if 
I am compelled to deplore, the prev- 
alence of mergers and consolidations 
in a period of declining production 
and a high rate of business bank- 
ruptcy and insolvency. But for our 
economy to have or to permit an in- 
creased number of mergers and con- 
solidations during a period of rising 
prices, unprecedented corporation 
profits and unsatisfied governmental 
and consumer demands would be 
to me an indication that free-enter- 
prise capitalism in this country is 
moribund. And if the procurement 


program of the Government's de- 
fense and other agencies is respon- 
sible for a high business merger rate, 
then I must say that the activities of 
the procurement agencies and the 
Government's purchasing program 
are what need redirection and over- 
hauling, rather than the Federal 


Trade Commission and its anti- 
merger program. 
With the clear warning that 


World War II has given us on how 
the concentration of defense orders 
can promote monopoly, there is no 
excuse for a repetition of such con- 
centration now. 

In a report that Attorney General 
McGrath made on December 7, 1950, 
to the Congress, on the dangers to a 
competitive enterprise economy in- 
herent in mobilization for defense, 
he pointed out: 

During the period 1940-1944, the 
100 largest corporations received 66% 
percent of the prime contracts 
awarded. More than 51 percent of 
such contracts went to the top 33 
corporations.! The major portion of 
subcontracts also went to larger com- 
panies. It is significant that in 1943 
prime and subcontract records of 252 
of the nation’s largest corporations, 
which received the bulk of the prime 
contracts, show that these companies 
subcontracted only 34 percent of the 
value of their prime contracts and 





1. The date on the concentration of prime 
contract awards are taken from War Production 
Boord, Bureau of Program Statistics, “Corporate 
Distribution of Prime Wor Supply Contracts Awarded 
June 1940-September 1944°', March 8, 1945. 
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that three-fourths of the value of those 
subcontracts went to firms with over 
500 workers.” 
The Attorney General further re- 
minded us that smaller plants accu- 
mulated smaller backlogs of defense 
orders than did the larger plants 
and warned us that: 

The overloading of large plants with 
defense orders not only may operate 
against the small and medium-sized 
elements in American industry but 
may also tend to retard war produc- 
tion.3 
Shortly thereafter, the able head 

of the Antitrust Division, H. Graham 
Morison, clearly pointed out how 
the allocation of orders to small and 
medium-sized business would facili- 
tate defense mobilization: 

The production experts, however, 
tell us that a great part of our defense 
requirements can be effectively manu- 
factured by our small and medium- 
sized manufacturing facilities all over 
the nation. If we can accomplish this, 
despite the handicaps, then the nation 
will gain strength, for: we will mini- 
mize the community problems that 
arise in crowded defense areas, we will 
make full use of our manpower and 
spread “know-how”, we will reduce the 
hazards of aerial attack upon our in- 
dustrial machine, and we will broaden 
the base of our productive effort. 


Both President Truman and former 
Secretary of Defense Marshall have 
emphasized the necessity for broad- 
ening the industrial base of our pro- 
curement program. 


Defense Procurement Orders 

Are Again Being Concentrated 

Despite these timely warnings, it is 
evident that the pattern of concen- 
trating procurement orders in large 
concerns, sO pernicious to our com- 
petitive economy in World War II, 
has not only reappeared in the cur- 
rent mobilization program but has 
become intensified. The Attorney 
General, in his second report under 
the Defense Production Act of 1950, 
made on April 30, 1951, surveyed 
government procurement since the 
outbreak of hostilities in Korea and 
indicated that more than ever before 
government contracts have been 
channeled to a limited number of 
producers. The following statistics 
quoted by him are indicative of the 
procurement pattern that must be 
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reversed if small and medium-sized 
businesses are to be given a fair 
break in the mobilization program: 

In January and February 1951, the 

Army, the only military service for 

which statistics for this period are now 

available, let contracts in excess of 
$3.292 billion, or at the rate of $1.646 
billion per month, as compared with 
an average rate of $483 million per 
month for the last six months of cal- 
endar 1950. The dollar value of Army 
contracts going to small business was 

22.4%, of total Army procurement in 

January and 27.6% in February, as 

compared with 34% for the last six 

months of 1950. 

Some concentration of orders in 
large firms is doubtless inevitable if 
one is to bring about the rapid and 
successful early production of many 
of the large-scale and technically 
complex items required by the 
Armed Services. However, it is my 
considered judgment that, when the 
final score is in, it will undoubtedly 
be found that a considerable portion 
of the current concentration of de- 
fense orders in large firms could have 
been avoided. In order to prevent 
unnecessary concentration of this un- 
desirable type, it is necessary that all 
interested parties who are in a posi- 
tion to do so set up warning signals 
and see to it that those signals are 
obeyed. The contribution that the 
Subcommittee on the Study of Mo- 
nopoly Power of the House Judiciary 
Committee, of which I am chairman, 
will make, in this connection, will 
be to exercise continuing surveil- 
lance, to the limits of its power, over 
current trends in the allocation of 
government contracts and the way 
in which other correlated phases of 
the mobilization program, such as 
tax amortization certificates and allo- 
cations and priorities, are being ad- 
ministered. At the current writing 
formal hearings are contemplated 
concerning the interrelationship of 
government procurement, the mobil- 
ization program and the survival of 
small business in this country. Rec- 
ommendations for dispersing the 
procurement orders of the govern- 
ment and making available to small 
business the same aids and induce- 
ments to participate in the mobili- 
zation program that have been ex- 


tended to large business, have been 
made and deserve the thoughtful 
consideration and loyal support of 
the American business community 
and of the American Bar. 


There Is Hope 

That Mergers Can Be Avoided 

As is apparent, I am still hopeful 
that the rush of business before the 
Federal Trade Commission that Mr. 
Montague anticipates can be avoided 
by the prudence and foresight of the 
defense agenofes in changing the 
character and emphasis of their pro- 
curement planning. Even with this 
high degree of optimism on my part, 
however, there will be an unavoid- 
able mimimum of work for the Fed- 
eral Trade Commission under this 
new and difficult piece of legislation 
—the Celler Act. The financial manu- 
als are currently reporting mergers 
at the rate of one a day and, even if 
the bulk of these mergers prove to 
be justifiable, they should all be 
carefully examined by the Federal 
Trade Commission. Since I share 
with Mr. Montague the feeling that 
the Federal Trade Commission must 
be properly equipped ard staffed to 
do this important job of examina- 
tion, I should like to have him co- 
operate with those of us who seek 
adequate appropriations for the Fed- 
eral Trade Commission to enforce 
the Celler Act. 

In a letter to the members of the 
Senate Appropriation Subcommittee 
on Independent Offices, I pointed 
out that the Federal Trade Com- 
mission’s 

present meager appropriation of $3,- 

891,695 contains no fat whatever avail- 

able for the enforcement of this new 

statute. Out of this sum, which will 
be the Commission’s budget for the 
next fiscal year if the House action 
stands, the Commission must enforce 

a whole body of difficult laws, includ- 

ing the Federal Trade Commission Act, 

the Clayton Act, the Webb-Pomerene 

Act, the Wool Products Labelling 


Act, and others. When the responsi- 
bilities imposed by Congress are con- 





2. Economic. Concentration and World War Il, 
79th Cong., 2d Sess., Sen. Doc. 206, 1946, page 32. 


3. As of March 31, 1944, the average unfilled 
order backlog for small plants amounted to 5.1 
months as contrasted to 11.5 for large plants. 
Smaller War Plants Corporation, 13th Bimonthly 
Report, pages 15-19. 
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sidered, the Federal Trade Commis- 
sion, even before the amendment of 
Section .7, was probably the most 
understaffed agency of government. 
* * e 

With war contracts and defense fa- 
cilities being channelled largely to big 
business, the monopolies are probably 
making greater gains than at any pre- 
vious time in our history. This is cer- 
tainly not the time for the Congress, 
in effect, to repeal one of our few 
barriers against the further growth of 
monopoly. Accordingly, I hope that, 
as a member of the Appropriations 
Subcommittee on Independent Offices, 
you will find it possible to vote for the 
restoration of the $500,000 requested 
by the President for the enforcement 
of this vitally important piece of 
legislation. 
Critics of the Celler Act advanced, 
as an argument against its passage, 
that it was not needed because all 
that it did in effect was to restate or 
codify the existing judicial decisions 
relating to mergers. I cannot agree. 
The original intent of the Congress, 
as I view it, had been defeated by 
devitalizing constructions of Section 
7, (which my Act amends) at the 
hands of the courts. For example, the 
Supreme Court, in decisions handed 
down by it in 1926 and 1934, held 
that, even where an acquiring corpo- 
ration had made purchases of the 
stock of a competitor, Section 7 of 
the Clayton Act was inoperative if 
the acquiring corporation obtained 
title to the assets of the competitor 
before the Federal Trade Commis- 
sion issued its complaint or handed 
down its final order. It was therefore 
necessary that the Congress give cur- 
rent significance and practical im- 
plementation to what Justice Stone 
had stated, in his dissenting opinion 
in Arrow-Hart and Hegeman Elec- 
trical Company v. Federal Trade 
Commission, 291 U.S. 587 at 600, 
601, to be the congressional intent in 
1914. Justice Stone pointed out in 
his opinion that 

corporate mergers were “commonly” 

effected through stock acquisitions, 

that “only in rare instances” would a 

merger be successful without advance 

acquisition of working stock control, 

that such control was “the normal first 

step toward consolidation,” that it 

was by that process most consolidations 
had been brought about, that this 
was “the first and usual step” and that 








the statute therefore reached the evil 
of corporate mergers “in its most usual 
form by forbidding the first step.” 
In plugging the loophole that has 
excluded the acquisition of assets 
of a competitor from the coverage 
of Section 7, the House Judiciary 
Committee, like the Committee on 
Trademarks and Trade Regulation 
of The Association of the Bar of 
the City of New York whose similar 
views it cited, was using a realistic 
economic judgment in order to erase 
a legal incongruity from the statute 
books. 

The House Committee Report on 
the Celler Antimerger Act, as Mr. 
Montague has well noted, states that 
the Act 

applies to all types of mergers and ac- 
quisitions, vertical and conglomerate 
as well as horizontal, which have the 
specified effects of substantially lessen- 
ing competition . or tending to 
create a monopoly. 

If, for example, one or a number 
of raw-material producers purchases 
firms in a fabricating field [t.e., a 
“forward vertical” acquisition], and 
if as a result thereof competition in 
that fabricating field is substantially 
lessened in any section of the country, 
the law would be violated, even 
though there did not exist any com- 
petition between the acquiring [raw 
material] and the acquired [fabricat- 
ing] firms. 

The same report points out by way 
of explanation that 

vertical acquisitions are those in which 
the purchase represents a movement 
either backward from or forward to- 
ward the ultimate consumer; and con- 
glomerate acquisitions are those in 
which there is no discernible relation- 
ship in the nature of business between 
the acquiring and acquired firms. 


Clayton Act Seeks 

To Arrest Trade Restraints 

rhis prohibition against vertical and 
conglomerate acquisitions is more 
than an economist’s dogma trans- 
lated into statutory language. The 
courts have already had occasion to 
condemn restraints of trade and mo- 
nopoly involving vertical integra- 
tions, as witness the Movie and Alcoa 
cases. In other cases such as the 
General Electric Lamp and the old 
Tobacco Trust cases, they have made 
it clear that conglomerate concentra- 
tions run afoul of the Sherman Act. 
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Emanuel Celler is Chairman of the 
House Judiciary Committee as well as 
Chairman of its Subcommittee on the 
Study of Monopoly Power. A member of 
the House of Representatives for the last 
twenty-nine years, he is. the author of the 
Antimerger Act, the Displaced Persons 
Act, the Federal Tort Claims Act, and 
other legislation. 





It is the underlying purpose of the 
Clayton Act to arrest in their incipi- 
ency practices and acts which, if 
allowed to develop, would constitute 
unreasonable restraints of trade and 
monopolies. With this preventive 
purpose of the Clayton Act in mind, 
it would, in my judgment, be in- 
excusable if Section 7 of the Clayton 
Act did not apply to vertical and 
conglomerate, as well as horizontal 
acquisitions. 

I also consider it fortunate that 
Congress has given a contemporary 
formulation of the standard that is 
to be applied in determining wheth- 
er acquisitions are banned by Section 
7 of the Clayton Act, although here 
again the statutory language in large 
degree reflects the progressive trend 
in the judicial opinions. Under the 
Celler Act, acquisitions are now pro- 
hibited “where (1) in any line of 
commerce (2) in any section of the 
country, (3) the effect of such acqui- 
sition... (4) may be (5) substantial- 
ly to lessen competition or to tend 
to create a monopoly of (6) any 
line of commerce”. Let me discuss 
very briefly the significance of some 
of this language. 
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As to the phrase “line of com- 
merce”, I have already referred to 
the legislative intention to make the 
Act applicable to vertical and con- 
glomerate acquisitions. However, as 
the House Judiciary Committee re- 
port indicated, the present language 
of Section 7 is less restrictive than the 
old language, because the language 
has been stricken that would have 
required thé Federal Trade Commis- 
sion and the courts to intervene 


where the effect of such acquisition 

may be to substantially lessen compe- 

tition between the corporation whose 
stock is 50 acquired and the corpora- 

tion making the acquisition. . . . 

By striking this language, small cor- 
porations with a relatively unim- 
portant role in their respective lines 
of commerce will be able to merge 
with each other without raising 
legal doubts. At the same time, es- 
sential legal safeguards against large 
corporations making acquisitions are 
preserved and re-enforced. 

The application of the prohibition 
of Section 7 of the Clayton Act to 
restraints of trade occurring “in any 
section of the country” is only statu- 
tory reafirmation of the convention- 
al and long-established doctrine that 





the Sherman Act is applicable to 
localized conspiracies and combina- 
tions in restraint of trade. Reference 
need be made only to the Mandeville 
Farms, Yellow Cab and Women’s 
Sportswear cases to observe how re- 
cently and how emphatically the 
Supreme Court has endorsed this 
antitrust truism. 

The new Celler Antimerger stat- 
ute, like the old ones, stresses the fact 
that the Federal Trade Commission 
and the courts shouki concern them- 
selves with the possible results of 
mergers rather than the motives of 
the merging parties. As the House 
Judiciary Committee Report stated, 
under Section 7 of the Clayton Act: 


it would be unnecessary for the Gov- 
ernment to speculate as to what is in 
the “back of the minds” of those who 
promote a merger; or to prove that 
the acquiring firm had engaged in ac- 
tions which are considered to be un- 
ethical or predatory; or to show that 
as a result of a merger the acquiring 
firm had already obtained such a 
degree of control that it possessed 
the power to destroy or exclude com- 
petitors or fix prices. 


Clearly the most controversial, and 
yet the most important, words in 
both the old and new antimerger 


The Washington Office 


® The Association, which has maintained an office in 
Washington since 1940, has recently moved from the 
Hill Building, 17th and I Streets, N. W., to a suite at 
1406 M Street, N. W., (Washington 5) which is also 
headquarters for the Section of Taxation. 

This office functions on behalf of the Board of Gov- 
ernors, the Committees and the Sections of the Associa- 
tion as they may have business in Washington or matters 
to be attended to there. 

There is a small conference room that will accommo- 
date comfortably about eight or ten persons and is 
available for meetings which Committees or Sections 
may wish to hold in Washington. 
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statutes are the words “may be”. 
These words are important because 
they embody the overriding princi- 
ple of the Clayton Act, i.e., the stop- 
ping of trade restraints in their 
incipiency. With language of this 
nature applicable to the acquisition 
of assets perhaps the Government 
could have prevented what the Su- 
preme Court majority in the Colum- 
bia Steel case held was not a viola- 
tion of the Sherman Act, i.e., the 
acquisition by United States Steel, 
the largest steel producer both in 
the United States and on the West 
Coast, of the assets of the largest 
steel fabricator on the West Coast. 

In my view, if the antitrust laws 
are to be given a realistic enforce- 
ment in this nation, the Federal 
Trade Commission, the Department 
of Justice and the courts must be in 
a position to prevent our overlarge 
corporations from entering a path 
of acquisitions that will consolidate 
and lead to monopoly and trade re- 
straint. It is too late to cope with the 
problem with any degree of effec- 
tiveness after these large corpora- 
tions have advanced any substantial 
distance along the high road to 
monopoly. 




















"| 


li 


mer 
whe 


654 
wit 
Wie 
issu 
dor 
agr 
or ' 


unir 


we 

tiol 
rect 
the 


ing 
set, 
to {t 
ling 
cral 
and 


met 
the 
tho 
Cor 
exp 
mai 
cert 


lar, 


Co 
to 








be”. 
ause 
inci- 
stop- 
their 
this 
ition 
nent 
» Su- 
lum- 
iola- 
the 
steel, 
h in 
West 
rgest 
ast. 
laws 
orce- 
deral 
ment 
e in 
large 
path 
idate 
le re- 
h the 
effec- 
pora- 
intial 
d to 

















“Freedom for the Thought That We Hate’: 


It Is Not a Principle of the Constitution 


by Arthur S. Katz + of the New York Bar 


® “If there is any principle of the Constitution 4hat more imperatively calls for attach- 
ment than any other it is the principle of free thought—not free thought for those 
who agree with us but freedom for the thought that we hate. . . ."" This phrase from 
Mr. Justice Holmes’ dissenting opinion in United States v. Schwimmer, 279 U.S. 644 at 
654-655, assumes new importance when we are faced, for the first time in our history, 
with a widespread conspiracy to destroy our form of government. Frederick Bernays 
Wiener, of the District of Columbia Bar, in a cogent article published in the March 
issue of the Journal (37 A.B.A.J. 177) argued that the Constitution does not grant free- 
dom for the hated thought of Communism. Mr. Katz replies, stating his ground for dis- 
agreement in this forceful article. Whether he agrees with Mr. Wiener or with Mr. Katz 
or with neither, it is unlikely that any reader of the Journal will find the debate 


uninteresting or unimportant. 





" Is “freedom for the thought that 
we hate” a principle of the Constitu- 
tion? Frederick Bernays Wiener in a 
recent article! persuasively argued 
the negative. I assert the affirmative. 

Lest there be any misunderstand- 
ing I wish to make clear, at the out- 
set, that I agree with Mr. Wiener as 
to the necessity of effectively control- 
ling the activities of such antidemo- 
cratic forces as those of Communism, 
and Fascism. 

I disagree only with Mr. Wiener’s 
method. Mr. Wiener argues that 
the expression of certain “hated” 
thoughts is without the scope of the 
Constitution and, hence, that such 
expression may be dealt with sum- 
marily. I hold that the exclusion of 
certain thoughts, however unpopu- 
‘lar, from the protection of the 
Constitution will cause more danger 
to American freedom than would 


the continued expression of these 
thoughts. 

However, I recognize that the im- 
proper exercise of certain thoughts 
must be curbed if our democratic 
republic is to survive. I propose to 
show how this may be done effec- 
tively without the need for placing 
any thoughts beyond the constitu- 
tional pale. 

It is axiomatic that the most im- 
portant step in solving a problem, 
any problem, is to ask the right 
question, and then to seek its an- 
swer. I respectfully submit that Mr. 
Wiener’s conclusion, as stated above, 
is wrong because he’failed to ask the 
right question. 

The question is not whether “‘free- 
dom for the thought that we hate” 
is a principle of the Constitution. | 
am convinced that it is. Rather the 
real question is whether “freedom 


for the thought that we hate” need 
be limited in the public safety. 
The answer lies, not in denying 
constitutional guaranties to the ex- 
pression of “hated thoughts”, but in 
differentiating between heresy and 
conspiracy. As will be demonstrated, 
heresy is never inimical to demo- 
cratic processes; conspiracy always is. 


Freedom from Dogma 
Is Mark of Democracy 
The one thing that distinguishes a 
democratic society from all others 
is its freedom from dogma or blind 
absolutism. This is so because de- 
mocracy is predicated, by and large, 
upon the philosophy of empiricism. 
Thus, our society contains few con- 
stants, but many variables. It is con- 
tinually in flux. Since no one view 
is admitted to be absolutely true— 
or wholly false—all ideas and sugges- 
tions must, of necessity, be examined 
in order that society may arrive at an 
operative median point. This opera- 
tive median point, being the result of 
full and free discussion of the prob- 
lem or issue involved, becomes the 
policy of all the people. It is the 
sweet fruit of compromise. 
Authoritarian societies, being dog- 
matic and absolutist in opinion, can- 
not tolerate full and free discussion. 
Consequently, there is no place for 
compromise. There is no way to de- 





1. Wiener, ‘’ ‘Freedom for the Thought That We 
Hate’: Is it a Principle of Our Constitution?’’, 37 
A.B.AJ. 177, March, 1951. 
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bate the potential strengths or weak- 
nesses of current policy. Extreme ac- 
tion is piled upon extreme action 
until the whole shoddy edifice crum- 
bles of its own dead weight. History 
has truly demonstrated that dog- 
matic societies contain within them- 
selves the seeds of their own destruc- 
tion. 

Conversely, the strength of our 
democratic society lies in-its dynamic 
ability to adapt itself peacefully to 
the myriad exigencies of organized 
living. It does this by according the 
same freedom of expression to all 
ideas, whether these be conventional, 
that is, presently in vogue, or un- 
conventional. 

If the unconventional idea is so 
at variance with accepted beliefs as 
to become hateful to the bulk of the 
society such an idea may be de- 
nominated as heretical. Heresy, by 
definition, is conflict with authority. 
In a dogmatic society it cannot be 
tolerated. In an empirical society, in 
a democracy such as ours, it is as 
necessary as oxygen is to life. 


Our Country Was Founded 

on ‘‘Hated"’ Beliefs 

Roger Williams, on the one hand, 
and our Founding Fathers, on the 
other, were all heretics. Yet our 
country was born precisely because 
these men held what were then 
“hated” beliefs. Imagine the world’s 
loss had these men been silenced, 
for speech is but thought expressed 
audibly or visually. As John Stuart 
Mill so succinctly declared:? 

. the peculiar evil of silencing the 
expression of an opinion is, that it 
is robbing the human race: posterity 
as well as the existing generation; 
those who dissent from the opinion 
still more than. those who hold it. 
If the opinion is right, they are de- 
prived of the opportunity of exchang- 
ing error for truth; if wrong, they 
lose, what is almost as great a benefit, 
the clearer perception and _ livelier 
impression of truth, produced by its 
collision with error... . 

Heresy, obviously, is necessary in 
a democracy. Understandably, it is 
often very unpopular. Socrates, with 
his searching questions, frequently 
irritated his fellow Athenians. He 
likenec himself to a gad-fly goading 
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Hate” 


the unthinking into action. Heresy 
is democracy’s gad-fly. But Mr. Wien- 
er would exclude the expression of 
certain heretical thoughts from the 
Constitution’s protection. His mo- 
tive is as sound as his method is 
poor. 

One does not burn down a house 
in order to destroy the termites se- 


‘ creted in its woodwork. The Com- 


munists are the termites in our na- 
tional house. Yet we need not burn 
up the Constitution to smoke them 
out. That is exactly what the Com- 
munists want. They want us, in a 
frenzied fear of Communism, to be- 
gin to destroy our constitutional 
guarantees, to create the chaos in 
which they glory. 

Were Mr. Wiener’s viewpoint fol- 
lowed, the expression of thoughts 
favorable to Communism would be 
excluded from the protection of the 
Constitution. No harm in that? Well, 
let us see. Assume that, a generation 
from now, another unconventional 
thought has become that day’s here- 
sy. The jurists, influenced (if not 
bound) by precedent, declare that 
their contemporary heresy should be 
dealt with as we dealt with Com- 
munism. Another exclusionary bite 
is made into our constitutional 
guarantees. Still another heresy 
arises, and another. All are dealt 
with in like fashion. How long 
would our democracy preserve its 
needed flexibility of thought, its di- 
vergence of opinion, untler such con- 
ditions? Of what value is a Consti- 
tution whose guarantees of freedom 
are more narrowly circumscribed 
every time there is a new political 
crisis? 


Are We the Victims 

of Our Own Anti-Communism? 

I am not overdramatizing the sub- 
ject. I am not crying fire where there 
is none. We have already gone a long 
way toward becoming victims of our 
own anti-Communism. The follow- 
ing portions of a masterfully written 
editorial which recently appeared in 
a noted New England journal’ 
eloquently indicate that my fears 
for the safety of freedom of thought 
are, unfortunately, well founded: 






















































Thomas Jefferson once wrote, “I have 
sworn upon the altar of God eternal 
hostility against every form of tyranny 
over the mind of man.” We used to 
honor him for it. Now we ourselves, 
in the name of anti-communism, have 
begun to practice that tyranny. That 
is why communism has begun to con- 
quer us. 

All this is brought to mind by what 
has happened this week in Middle- 
town. [There was to have been an 
undergraduate current events parley 
at Wesleyan University, the topic: 
Communism. Two lead.ng Communist 
Party members were invited, so too, 
opposing speakers of renown and 
ability. ] 

. some rabble-rousing New York 
radio commentator got off a blast in 
favor of suppression. Middletown’s 
telephones started ringing. [The un- 
dergraduates thereupon called off the 
invitation to the Communists.] The 
acting mayor of Middletown so far 
forgot the history of his country as 
to... remark that no communist 
will be allowed to speak in Middle 
town, as long as he has any say. 

Let us be clear. Communism is a 
danger to all the world, including this 
country. . . the threat of communism 
is no fantasy. But how can freedom 
defend itself? By freely taking to it- 
self the most vicious practice of com- 
munism, the suppression of thoughts, 
ideas, speech? 

Remember that this was to be a 
free inquiry. Had the two Communist 
speakers been allowed to have their 
say, they would hardly have made a 
dent in a single American mind. Now, 
once again made martyrs by the 
thoughtlessness of citizens who ought 
to have known better, they triumph. 
All around the world Communist 
propaganda can thunder forth that 
communism is so powerful, that com- 
munism has so dynamic an appeal to 
the American people, that the au- 
thorities had to muzzle its spokesman 
in a debate with spokesmen for 
democracy. 

That shows how far we have come 
from our greatness. We have turned 
our backs on the heroes of liberty. 
Who today honors that famous quot 
ation, erroncously ascribed to Vol 
taire. . . “I disapprove of what you 
say, but I will defend to the death 
your right to say it’... . We seem 
even to have forgotten what Oliver 
Wendell Holmes of the Supreme 
Court said, that we must allow free- 
dom “even for the thought we hate”. 

What are we suddenly afraid of? 
Has our way of life become so inade- 





2. On Liberty 23 (Atlantic Library ed. 1923). 
3. Hartford Courant, March 14, 1951, page 16 
column }. 
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quate to today’s needs that it cannot 
live, unless the censors and the 
thought-police beat down its rivals? 
We ought to read again the Declara- 
tion of Independence, with its state- 
ment that whenever government de- 
stroys liberty, “it is the right of the 
people to alter or abolish it.” We 
ought to read again Connecticut's 
own constitution, which says. 

“Every citizen may freely speak. . . 

his sentiments on all subjects, being 

responsible for the abuse of that 
liberty.” 

Freedom is the most powerful force 
on earth. It is powerful, because 
under it the people cling to their 
government, to all they have and be- 
lieve in, from a fierce inner conviction, 
freely arrived at after searching in- 
quiry. If it can live only because some 
other doctrine has become suppressed 
in its favor, it has become puny and 
weak. 

More than 200 years ago the British 
poet James Thomson wrote, ‘“Ne’er 
yet by force was freedom overcome”’. 
No, it cannot be conquered by force. 
But it can be betrayed from within 
by those who no longer understand it. 
America has indeed begun to prac- 

tice “tyranny over the mind of man”. 
[his very tyranny is one of the 
two evils fostered by following Mr. 
Wiener’s approach of outlawing cer- 
tain hated thoughts. The other evil 
is this: thought control is an im- 
possible judicial task. No proper ad- 
ministrative or judicial standard can 
be laid down to determine whether 
one’s thoughts are hateful, or, if hate- 
fulness be somehow established, 
whether such thoughts are “danger- 
ous”. Yet a “yard-stick” of sorts is 
available, that of political hysteria. 
jut which one of us wishes to be 
measured by that standard? 

If the current anti-Communist 
campaign continues unregulated by 
sound judicial sense, the courts and 
the legal profession will gradually 
degenerate into the active agents of 
those persons, who, in times of crisis, 
succumb to their lack of democratic 
faith and seek to make all conform 
to their frightened beliefs. The Con- 
stitution, instead of remaining a bul- 
wark of freedom, a beacon of light 
in times of darkness and fear, will 
become a worthless scrap of paper. 
Orthodoxy, not freedom, will be- 
come the watchword of that em- 
bittered and fearful America. “De- 
























































































viationism” will become as great a 
crime in America as it is behind the 
Iron Curtain. 

However, the fearsome conditions 
spelled out above need never come 
to pass if the following words of Mr. 
Justice Jackson* are heeded by the 
American people: 

... Those who begin coercive elim 
ination of dissent soon find themselves 
exterminating dissenters. . .. Freedom 
to differ is not limited to things that 
do not matter much. That would be 
a mere shadow of freedom. The test 
of its substance is the right to differ 
as to things that touch the heart of 
the existing order. 

If there is any fixed star in ow 
constitutional constellation, it is that 
no official, high or petty, can prescribe 
what shall be orthodox in_ politics, 
nationalism, religion, or other matters 
of opinion or force citizens to confess 
by word or act their faith therein. . . . 
To cap my arguments concerning 

the unique role heresy plays in a 
democracy, I can do no better than 
quote this keenly incisive dictum by 
George Bernard Shaw’: 


. there is nothing for us but to 
make it a point of honor to privilege 
heresy to the last bearable degree on 
the simple ground that all evolution 
in thought and conduct must at first 
appear as heresy and misconduct. 
Nevertheless, the improper exer 

cise of unorthodox thought, of her- 
esy, must be regulated just as the 
improper use of private property 
must be regulated. I think that there 
is a method of regulation not incom- 
patible with the constitutional guar- 
antee of freedom of thought. 

Under Anglo-American jurispru- 
dence no man can be convicted for 
harboring “dangerous” thoughts o1 
for “evil’’ motives or intentions unex- 
pressed in acts. Only when the evil 
thought is coupled with an evil act 
or with an attempted or threatened 
act, does the law seek to intervene. 
It then has something tangible to 
rely upon. And it acts to prevent 
occurrence or repetition of behavior 
presenting a “clear and present dan- 
ger” to society. The law’s standard of 
conduct is now clear and untinged 
by partisan political considerations. 
This being so, we turn to consider 
the nature of conspiracy as opposed 
to heresy in order that we might 
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determine when the expression of a 
hateful thought becomes a matter 
for police action within the frame- 
work of our Constitution. 

\ conspiracy may be defined as a 
combination or compact between two 
or more persons for the purpose of 
committing, by their joint efforts, an 
unlawful act, or a lawful act by un- 
lawful means. 

A conspiracy is distinguished from 
a heresy in a number of ways. First, 
conspiracy requires secrecy; heresy 
seeks publicity. Second, conspiracy 
requires plurality of action, heresy 
does not. In union there is strength, 
for good or evil. One heretic with a 
“dangerous” thought is not a formi- 
dable foe, a conspiracy of such here- 
tics is. Third, conspiracy is patently 
undemocratic, whereas heresy stimu- 
lates democratic growth. Emphasis 
will shortly be placed on this last 
point. 

All hated thoughts are not equally 
dangerous. As a matter of fact, most 
are quite lawful in purpose. An 
apt example would be the heresy 





4. West Virginia State Board of Education v. 
Barnette, 319 U. S. 624, 641, 642 (1943). 

5. Shaw, St. Joan, Preface, lvii (Dodd, Meod 
and Company, ed. 1946) 
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proclaimed by a vociferous reli- 
gious minority possessing extremely 
nevel beliefs and heated proselytiz- 
ing fervor. 

Contrarily, a heretic preaching 
violent race hatred or a totalitarian 
belief is advocating action toward 
unlawful purposes. Yet he is per- 
mitted his say, subject to operation 
of the appropriate police statutes. 

The race hater or proponent of 
dictatorship is within his constitu- 
tional rights, if, by his eloquence he 
can influence the enactment of legis- 
lative changes in the nature of the 


ical thought fearful of its peaceful 
persuasive powers resorts to conspir- 
acy to attain its ends. For this rea- 
son, the freedom accorded heresy 
can never be accorded conspiracy. 
Conspiracy, not trusting free demo- 
cratic processes, does not deserve its 
benefits. 

As Locke, among others, has indi- 
cated, our democratic society is in 
the nature of a social contract. The 
state and the citizenry have rights 
and duties flowing from one to the 
other. The Constitution is the prime 
political contract. Its covenants pro- 









tion of thought control. The 
thought, having merged in the con- 
spiracy, is no longer in the legal pic- 
ture. As a result, it cannot be, and 
is not the subject of judicial regula- 
tion. Heresy turned conspiracy is, 
however, a proper subject for judi- 
cial regulation. As Chief Justice 
Vinson declared recently in Dennis 
v. United States’, “It is the existence 
of the conspiracy which creates the 
danger.” 

I respectfully submit that had the 
United States Supreme Court major- 
ity based its decision in the Dennis 











Constitution. In other words, our tect all equally. In turn, it demands case on the distinction between b 
Constitution is broad enough to al- that all strive to protect it. Being in heresy and conspiracy, there would 
low the advocacy of beliefs which the nature of a contract it is subject have been no cause to discuss such 
are presently unpopular or even un- to amendment only according to its factors as whether the element of 
constitutional, provided that the ad- terms. The heretic who desires to conspiratorial success affected the 
vocacy is done peaceably and the con- change the Constitution by duly au- “clear and present danger” rule, or S 
stitutional changes made without thorized means is free to try. The her- whether freedom of speech, i.e., la 
violence. That is what Mr. Justice etic who resorts to conspiracy to af- thought, was being infringed. st 
Holmes had in mind when he wrote:® fect a change does not have this free- The point to be remembered is i 
jernetin peciinin Mecmcete os umnaiiinricasl as acta pees St emeTeeecommincn her Fs 
destined to be accepted by the domi- their advocacy and eed a 9 Cver ere 2 its chances of — é 
nant forces of the community, the only eit ak the state is not regulating, inhibiting : 
meaning of free speech is that they  ‘hrough constitutional channels. or destroying thought. The state is . 
should be given their chance and have This last thought may also be merely destroying the illicit or sub- if 
their way. framed as follows: As long asahated  ..:ve use of thought. A method is in 
The major difference between her- or heretical thought is freely propa- being attacked, not a belief. Thus it Ca 
esy and conspiracy now becomes ap- gated in the market place of ideas, 51)... tint aeadieh Gilt Qeeniibiuake w 
parent. Heresy is the gad-fly stimu- it should go untouched. However, system “freedom for the thought that pi 
lating free discussion. Conspiracy is_ the moment its propagation becomes we hate” need not be, and is not h: 
its very antithesis, being a negation a conspiracy, the police power is free |; ,ited in the public safety. di 
of democratic principles and prac- to step in, for the terms of the social al 
tices. Conspiracy is thought misused contract have been breached. 6. Gitlow v. New York, 268 U.S, 652, 673 (1925). 
and.freedom abused. Only the heret- The above method raises no ques- 7, 341 U.S. 494, 411 (1951). e} 
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the inscriptions on another panel No MAN IS GOOD ENOUGH TO RULE LAW IS THE BUSINESS TO WHICH MY m 
which read: ANY OTHER MAN.—Lincoln LIFE IS DEVOTED, AND I SHOULD SHOW p 
THE KING Is UNDER GoD AND THE FOR WHAT AVAIL THE PLOUGH OR LESS THAN DEVOTION IF I DID NOT DO P 
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A Proper Public Policy on Patents: 


Are We Adopting the Soviet View? 


by Karl B. Lutz - 


of the Michigan Bar (Detroit) 


® Because of its impact on our national economy, the status of our present patent 


law is a subject of recurring interest to American lawyers. In this article, Mr. Lutz 


states the case for a return to the patent law as it was understood prior to the 1930's, 


warning that by recent court decisions we may have adopted a socialist tenet without 


realizing it. 





® Marxian doctrine says that inven- 
tion is a social process and that little 
if any credit should be given to the 
individual inventor. This theory was 
carried into practice by the Soviets 
when they abolished the Russian 
patent system. More recently they 
have granted small bounties to in- 
dividual inventors, but have denied 
any rewards to business concerns. 

Anglo-American principles of free 
enterprise have recognized that, 
while society sets the stage, the in- 
ventor often creates something that 
might never have appeared, at least 
for a long time, except for his efforts. 
rhese principles also recognize that 
the cheapest and quickest way to 
make the invention available to the 
public is to give the inventor a mo- 
nopoly for a limited time. The hope 
of profit will prod him and his back- 
ers into placing the invention on the 
market as quickly and efficiently as 
possible. These are the principles of 
public policy behind our constitu- 
tional clause that gives Congress 
power to promote the progress of 
useful arts by granting patents of in- 
vention. 


In recent years the United States 
Supreme Court has wreaked havoc 





on patents. It has cut down almost 
every patent to come before it. It 
has destroyed well-established doc- 
trines of patent law by reversing 
earlier decisions. It apparently 
wishes to deny any patent reward to 
a business concern. If this trend con- 
tinues the Court will soon abolish 
the United States patent system by 
judicial legislation. Could this pos- 
sibly be an “unconscious yielding 
to some extent te the present world- 
wide trend toward a totalitarian 
state, at least in economic matters’?! 

Is there any good reason why we 
should adopt the Soviet view of pat- 
ents? Is our traditional patent policy 
inadequate in the world of today? A 
majority of those who are familiar 
with the fields of technology and 
business would answer both ques- 
tions with an emphatic “No!” For 
those not too familiar with these 
fields a brief historical review will 
throw these questions into proper 
perspective. We should begin with 
the origin of our patent policy in 
Elizabethan England. 


Early English Patents 

Are Basis of Our Policy 

Queen Elizabeth did not originate 
the issue of special grants to stimu- 


late invention, but she did lay the 
foundation for the English patent 
system by issuing “letters patent” 
which gave monopolies to persons 
who would establish a new industry 
in the country. The new industry 
could be either original or imported 
from abroad. 


The “royalties” received by the 
Crown from the patentees helped to 
make the Crown independent of 
parliamentary purse strings. So Eliz- 
abeth and her successor James I 
issued many patents, some cover- 
ing industries and commodities al- 
ready known in England. These lat- 
ter were the illegal “monopolies” 
treated by Coke under the subject of 
“criminal law”. They caused a storm 
of protest that led to many angry 
debates in Parliament. 


To stop these illegal monopolies 
Parliament passed the Statute of 
Monopolies in 1624, which declared 
unenforceable all monopolies ob- 
tained “contrary to the laws of the 
realm”. The statute recited a num- 
ber of exceptions, one of which per- 
mitted patents for “the sole working 
or making of any manner of new 
manufacture within this realm”, for 
not longer than fourteen years, Un- 
der this law the Crown was per- 
mitted to grant patents for “new 
manufactures”, but the patents were 





1. Article by Ben W. Palmer, ‘The Court and the 
Populer Will’, 34 A.B.A.J. 101; February, 1949. 
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subject to scrutiny by the courts of 
common law in any later litigation 
concerning them. 

This law established the public 
policy of Great Britain as to pat- 
ents. It acknowledged that industrial 
patents were good for the country 
and were therefore permitted. It 
made a clear distinction between 
these patents and illegal “monop- 
olies”. 


Colonists Adopted 

English Patent Policies 

When the English colonists came to 
America they brought along their 
experience with monopolies. They 
were convinced that the distinction 
between industrial patents and il- 
legal “monopolies” was a proper one 
and they acted on that policy. The 
first written code of laws of the Mas- 
sachusetts Bay Colony was the “Body 
of Liberties” adopted in 1635. One 
of the first additions to this code was 
a section which read: 

It is ordered, decreed, and by this 
court [general assembly] declared; 
that there shall be no monopolies 
granted or allowed amongst us, but of 
such new inventions that are profit- 
able for the Countrie, and that for a 
short time. 

This law was a short version of 
the English Statute of Monopolies 
and adopted the same policy, name- 
ly, the encouragement of “new in- 
ventions”. Other colonies carried out 
this policy in an effort to speed up 
industrial progress so that by the 
time of the Revolutionary War the 
colonies had become practicaily self- 
sustaining. The industrial patent 
grants doubtless had a real share in 
preparing the way for independence. 

Under the Articles of Confedera- 
tion the individual states continued 
to grant industrial patents and a de- 
mand arose for protection for au- 
thors. By 1786 every state except 
Delaware had passed a copyright 
act modeled on the English law of 
1710. Several of these state laws 
recited that “there is no property 
more peculiarly a man’s own than 
that which is produced by the la- 
bour of his mind”. 

The individual states set up no 
administrative procedure for issuing 
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patents or copyrights. Each grant 
required a special act of the legisla- 
ture. An author or inventor who 
wished protection throughout the 
country had to secure the passage of 
such an act through thirteen legisla- 
tures. The difficulties and discourag- 
ing delays that resulted are well 
illustrated by the story of John Fitch, 
a pioneer steamboat inventor. He 
was one of the first to see the possi- 
bilities of using James Watt’s steam 
engine to propel boats along the 
large American rivers. A poor man, 
he saw that the only way he could 
finance such a scheme was to or- 
ganize a corporation and obtain a 
patent from each of the states. His 
partial success at least enabled him 
to demonstrate a steamboat on the 
Delaware River before some of the 
delegates to the Constitutional Con- 
vention. 


Patent Clause in Constitution 
Reflects English Experience 


These delegates must have known 
how the English patent law was 
sparking the industrial revolution in 
England. They must have heard of 
the difficulties of John Fitch and 
others in dealing with thirteen sepa- 
rate legislatures. They concluded 
that this was a subject that needed 
handling on the national level. They 
adopted without reported debate a 
clause providing for federal patents 
and copyrights. 

The constitutional provision (Ar- 
ticle I, Section 8) authorizes both 
patents and copyrights. The lan- 
guage that properly applies to pat- 
ents reads as follows: 

The Congress shall have power .. . 
to promote the progress of . . . useful 
arts, by securing for limited times to 

. inventors the exclusive right to 
their . . . discoveries. 

It is clear that this constitutional 
clause adopted as a federal policy 
the same public policy that had been 
developed in England and had been 
carried out by the colonies. It merely 
gives Congress the power to grant 
industrial patents and, in order to 
negative the possibility of odious 
commodity monopolies or of pat- 
ents for imported technology, says 





that the grants shall be only “to in- 
ventors for their discoveries”. 

By a fateful historical accident the 
word “science” has usually been in- 
cluded when quoting the patent 
clause of the Constitution. But “‘sci- 
ence” in 1787 meant learning in gen- 
eral, and was used in the constitu- 
tional clause as applying to copy- 
rights.2, What we call “science” was 
then known as “natural philosophy”. 
The improper reference to modern 
“science” as coming within the scope 
of the patent clause is one of the 
basic misconceptions that needs to 
be cleared up before we can return 
to our traditional American patent 
policy. 

Apparently there was a general 
belief in 1790 that Congress, in using 
its constitutional power, would pass 
a special act for each patent. The 
first session of Congress received a 
number of petitions for patent 
grants or cash subsidies from in- 
dividual inventors. But Congress 
decided to set up administrative pro- 
cedure for issuing patents and a law 
entitled “An Act to promote the 
progress of useful Arts’ was passed 
in 1790. Every subsequent revision 
of the patent statute carried this 
same title up to 1870, at which time 
the various amendments were com- 
bined in the “Consolidated Patent 
Act of 1870”, which continues to be 
our basic statute. 

These statutes set up the bony 
framework of a federal patent system, 
covering such features as the meth- 
od of issuing patents, their dura- 
tion, certain technical requirements 
and the treatment of subsequent 
litigation concerning them in the 
federal courts. But the real substance 
of the patent law is not found in the 
statute. It involves such basic ques- 
tiors as: “Does this particular im- 
provement amount to an inven- 
tion?”; “Does this accused device 
infinge this patent?” The answers 
to these questions have been judge- 





2. For a discussion of the proper separation of 
the patent and copyright parts of this clause, see, 
‘Patents and Science, a Clarification of the Patent 
Clause of the U. S. Constitution’’, 17 Geo. Wash, L 
Rev. 50 (1949) 
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made, or “common law” and there- 
fore the application of public policy 
to patent law has been largely in 
the hands of the courts. 


Early American Decisions 

Take Liberal View 

In England during the early nine- 
teenth century patents were being 
strictly construed against the paten- 
tee. A general rule of law, applied to 
all Crown grants, stated that any 
false recital would make the patent 
void. This rule reflected the general 
dislike of special privileges granted 
by the Crown. It was carried to the 
extreme that where a patent stated 
that one ingredient could be sub- 
stituted for another, and it turned 
out later that one of the alternatives 
would not work, the patent was held 
void. 

At first many American judges 
were influenced by English prece- 
dents and construed patents quite 
strictly. But more liberal ideas were 
abroad in America. Daniel Webster, 
our first great patent advocate, argu- 
ing before the United States Su- 
preme Court in 1829, well expressed 
current thought when he said: 

In the courts of the United States 

a more just view has been taken of 
the rights of inventors. The laws of 
the United States were intended to 
protect those rights, and to confer 
benefits; while the provisions in the 
Statute of England, under which pat- 
ents are issued, are exceptions to the 
law prohibiting monopolies. Hence, 
the construction of the British Stat- 
ute has been exceedingly straight 
and narrow, and different from the 
more liberal interpretation of our 
laws. 

In 1833 Mr. Justice Story adopted 
the same view when he said: 

Patents for inventions are not to 
be treated as mere monopolies, odious 
in the eyes of the law, and therefore 
not to be favored; nor are they to be 
construed with the utmost rigor as 

Strictissimit juris. 

This liberality toward invention 
was the guiding influence that led 
the courts to develop some impor- 
tant doctrines of patent law. To 
soften the harsh rule that a patent 
was void for any mistake, they per- 
mitted the Patent Office to reissue 

the patent with a corrected specifi- 





cation.» This practice was subse- 
quently made statutory. 
To help protect the patentee 


against “piracy” of his invention 
the courts developed the doctrine of 
“contributory infringement”, based 
on the common law theory of joint 
tort feasors. This doctrine was useful 
where the actual infringements were 
numerous and difficult to reach, but 
they were incited by one responsible 
party, who knowingly contributed to 
the infringements. In such a case the 
courts saw that it was reasonable to 
permit the patentee to reach the 
“contributory” infringer. 

It became evident as the industrial 
revolution progressed that the in- 
ventor was often unable to commer- 
cialize his invention without finan- 
cial assistance. The courts saw that 
if it was good policy to permit a 
patentee to grant a license of the 
whole right under his patent, it was 
for the same reason good policy to 
let him grant a license for less than 
the whole right. Licenses were there- 
fore permitted to contain restrictions 
as to geographical area, as to the 
particular use, or as to the sales 
price by the licensee. 

The high tide of liberality toward 
the inventor was reached with the 
decisions which permitted “tying 
clauses”. These cases held that the 
owner of a patented device could re- 
quire the user of the device to pur- 
chase unpatented supplies from the 
patent owner. This arrangement was 
regarded as merely a convenient way 
for the patent owner to collect royal- 
ties. In these decisions the courts 
apparently accepted the view that 
with some types of inventions this is 
the only practical way for the patent 
owner to obtain reasonable return 
for the risk of time and money re- 
quired to put the invention on the 
market. They believed that since 
the inventor had created a new mar- 
ket for the unpatented supplies, he 
could reasonably be permitted to 
control that new market. 

In adopting this liberal policy 
toward inventions the courts be- 
lieved that they were carrying out 

the public policy expressed in the 
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Constitution and in the patent stat- 
utes. They believed with Story that 
“patents for inventions are not to 
be treated as mere monopolies, odi- 
ous in the eyes of the law”. They 
believed that by encouraging inven- 
tors and their backers they were 
“promoting the progress of the use- 
ful arts”. This attitude was well 
summarized by the Supreme Court 
when it said:? 

In administering the patent law 
the court first looks into the art, to 
find what the real merit of the alleged 
discovery or invention is, and whether 
it has advanced the art substantially. 
If it has done so, then the court is 
liberal in its construction of the pat- 
ent, to secure to the inventor the 
reward he deserves. 


Supreme Court 

Adopts Different View 

In 1933 the patent system became a 
political football for the first time 
in American history. The political 
party in power found it expedient 
to blame the world-wide business 
depression on “monopolies”, and to 
accuse the United States patent sys- 
tem of being primarily responsible 
for the bad monopolies. An attempt 
to prove this charge was made by a 
very one-sided presentation of testi- 
mony before the Temporary Na- 
tional Economic Committee. .An 
important part of that testimony was 
a monograph written by Walton 
Hamilton, a professor of economics, 
assisted by three law students. Since 
this monograph, “Patents and Free 
Enterprise”,® still dominates much 
official thinking, both in the execu- 
tive departments® and in the courts, 
it will be useful to examine some of 
its basic ideas. 

The authors take a view of patents 
essentially like that prevalent in 
Soviet Russia. They say that a patent 
is “a private stake in a public do- 
main”.!° “An individual wishes to 





3. Arguing in Pennock v. Dialogue, 27 U.S. 1. 

4. Ames v. Howard, Fed. Cases 326. 

5. Grant v. Raymond, 31 U.S. 218. 

6. Button Fastener Case, 1896; Mimeograph Coase, 
1912. 

7. Eibel Process Co. v. Minnesota Paper Co.. 26! 
U.S. 45, 63 (1922). 

8. U.S. Government Printing Office. 

9. Since writing his monograph Hamilton hos 
been connected with the Department of Justice. 

10. Page 51. 
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reduce to private ownership an as- 
pect of the common arts”.!! They 
look upon invention as a social proc- 
ess and give scant credit to the in- 
dividual inventor. They cast a shad- 
ow on the name of every great 
inventor they mention. Eli Whit- 
ney’s cotton gin was “no brilliant 
invention”.!? Edison “took bits of 
useful knowledge from many sources 
and after trying out various permu- 
tations of facts and hunches at last 
hit upon a lamp which dimly would 
work”.8 


The authors show their true color 
when they cite the fact that Bell's 
patent on the telephone was sus- 
tained by a divided Supreme Court 
and say that if one more vote had 
been adverse “the invention might 
have become part of the public do- 
main”.!* Their real belief is that the 
way to promote progress in the use- 
ful arts is to strike down all patents, 
or at least to chop off near the roots 
most of the rights that the courts 
had recognized for many years as 
inherent in the patent grant. 


The authors miss entirely the true 
purpose of the patent system. This 
is shown when they say, “It was pa- 
tience on the part of the man of gen- 
ius which the Constitution wished 
to reward”.45 They also say that 
subsequently corporations “substi- 
tuted the pursuit of gain for the 
‘progress of the useful arts’ which 
the grant was intended to serve”.!® 


These views scarcely require refu- 
tation. As shown above, the reason 
Congress passed a general patent 
law was to avoid legislative grants or 
rewards to individual inventors. The 
purpose behind the constitutional 
clause, as well as the legislation, was 
to hold out to the inventor and his 
backers the incentive of a profit or 
“gain” during the life of their tem- 
porary monopoly, thereby making 
sure that if the invention was of real 
value it would appear in the market 
place. Historically and logically it 
makes no difference whether it is an 
individual or a corporation that 
makes the new technology available 
to the public. In either case the 
entity should have an opportunity 
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for gain as a reward for its enter- 
prise and to balance the risks it 
takes in developing and selling the 
new invention. 


Professor Hamilton takes a dim 
view of the “pursuit of gain”. A 
more truly American view is taken 
by another economist, Professor 
Clare E. Griffin, who says.'* 


From the point of view of the 
industrial progress of a country, it 
should be emphasized again that the 
commercial exploitation of the idea 
is fully as important as the concep- 
tion itself. . . . In view of the basic 
incentives that motivate people, it is 
probably true that the economic ad- 
vantage provided by the patent is 
even more important and more neces- 
sary as a stimulus to this commercial 
exploitation than it is to the invention 
itself. 


To understand how Professor 
Hamilton could so badly misrepre- 
sent and misinterpret the workings 
of the American patent system, one 
must examine his other writings to 
ascertain his economic views. We 
find that in 1923 he was coauthor 
with Stacy May of a book entitled, 
Control of Wages'*. In this book, 
after making favorable mention of 
proposals for the nationalization of 
industry and “worker's control” of 
factories, he concludes that these 
proposals are “as fascinating as they 
are promising”.!® It is then not sur- 
prising that following a short sum- 
mary of the- traditional American 
view of invention he says:*° 


The coming of industrialism has in- 
validated this theory of invention. 
The startling discovery and the iso- 
lated invention alike belong to the 
forgotten past. . . . The contribution 
of the inventor is a very small part of 
the joint work of many men who 
have made the advance possible. 


In 1948, Professor Hamilton wrote 
an article?* in which, after arguing 
that our patent system is obsolete, he 
said, “and if Congress refuses to 
make the necessary adaptation, there 
are interests that will”. Undoubtedly 
the “interests” that the professor 
thinks will take action against our 
patent system are the Department of 
Justice and the Supreme Court. This 
will become apparent from a survey 


of the attitude of these units of gov- 
ernment. 


Recent Attitude of Supreme Court 
Adopts Hamilton Theory 

The Hamilton monograph is based 
on so much false fact and logic that 
of itself it warrants no reply brief. 
But unfortunately, the Supreme 


; Court has apparently accepted it as 


the true statement of public policy 
on patents.?? 

Since the Hamilton monograph 
appeared, the Court has cut down 
almost every patent that has come 
before it. In one case the Court 
(Mr. Justice Douglas) stated that an 
invention must result from a “flash 
of creative genius”’.2* This is ap- 
parently Hamilton’s “man of gen- 
ius”. The impossible standard of 
this theory would do just what Ham- 
ilton did—discredit every invention 
ever made. 

In addition, the Court has de- 
liberately gone out of its way to 
reverse well-established doctrines of 
patent law. It has almost, if not en- 
tirely, destroyed the doctrine of con- 
tributory infringement. It has re- 
stricted in many ways the former 
freedom of granting licenses. Almost 
every one of its patent decisions for 
the last fifteen years has cut off some 
of the rights of the patent owner that 
had been recognized by the courts 
for many years. 

A revealing insight into some of 
the recent thinking of the Court is 
found in the dissenting opinion of 
Mr. Justice Douglas (Mr. Justice 
Black concurring) in Automatic 
Radio Manufacturing Company v. 
Hazeltine Research, Inc.2* Referring 
to the attitude on patents taken by 

(Continued on page 942) 





11. Page 126. 

12. Page 35. 

13. Page 94. 

14. Page 88. 

15. Page 156. 

16. Page 49. 

17. Enterprise in a Free Society (1949) page 344. 

18. Doran & Co. 

19. Page 78. 

20. Page 57. 

21. The Hamilton monograph has been cited as 
an authority in a number of recent Supreme Court 
opinions. 

22. “ls Our Patent System Obsolete?’’ American 
Scholar 470 (Autumn, 1948). 

23. Cuno Engineering Corp. v. Automatic Devices 
Corp., 314 U.S. 84 (1941). 

24. 70 S. Ct. 894 (June 1950). 
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Tue JEFFERSONIANS. By Leon- 
ard D. White. New York: The Mac- 
millan Company. 1951. $6.00. Pages 


572. 


Professor Leonard D. White of 
the University of Chicago is develop- 
ing a new and comparatively un- 
tilled field for the exercise of his 
talents for research and _ historical 
writing, as well as for the edification 
of students of government; he has 
essayed an important task in his 
pioneer studies of the history of ad- 
ministration in Washington. The 
Jeffersonians is the second volume of 
a trilogy, the third to be called The 
Jacksonians, now being written. His 
first volume, The Federalists, de- 
scribed the beginning of public 
administration under our first two 
Presidents. The recent vast expan- 
sion of federal administrative agen- 
cies and of administrative law will 
unquestionably stimulate interest in 
these studies of the history of gov- 
ernment administration so capably 
presented by Professor White. May 
he produce still further volumes. 

The Federalist Administrations of 
Presidents Washington and Adams 
were succeeded in 1801 by that of 
the Republicans with Jefferson as 
President. The Republicans then 
held control of the Government for 
twenty-eight years until Jackson was 
elected, when the name was changed 
to the Democratic Party. Jefferson's 
views, policy, strong character and 
personality were so deeply impressed 
upon the administration of govern- 
ment under his first term that Pro- 
fessor White aptly calls the adminis- 
trators of this Republican period 
from 1801 until 1829 “The Jeffer- 
sonians”’. 

When Washington addressed the 
First Congress, there began an orig- 
inal experiment in self-government 








with nothing to guide the adminis- 
trators and legislators except a Con- 
stitution that provided for a govern- 
ment of the people unique in history. 
These men were innovators in legis- 
lating and in administering the laws 
of a federal system composed of thir- 
teen separate states, animated by 
factional differences, each still main- 
taining a degree of independence 
under its own government, except 
regarding such powers as had been 
delegated to the central Govern- 
ment, in which the Executive and 
the Legislative were to operate as 
coequals, each independent of the 
other so far as was feasible, and 
acting as a check on one another. 
How the Federalists and the “Jeffer- 


‘sonians” solved these complex prob- 


lems, developing an administrative 
system which has proved successful, 
and how they met the test of a peo- 
ple’s ability to rule themselves make 
extremely interesting reading. Pro- 
fessor White skillfully delineates the 
characters of the administrators 
themselves and their interrelations, 
sometimes antagonistic, sometimes 
co-operative. He devotes seven chap- 
ters to the relationship of the Presi- 
dent to Congress with respect to 
institutional developments, of the 
President to his Cabinet and to the 
administrative system, of Congress 
to the administrative system, to the 
control of expenditures and to bring- 
ing about administrative reform. He 
then takes up the different adminis- 
trative departments, showing the 
gradual development of each during 
the first forty years of the Nation's 
history. These departments were: 
State, Treasury, War, Navy, Office 
of Attorney General and Post Office. 

There is nothing dry or dull in 
this author's recountal of what in 
the hands of some historians would 
be tedious reading. He illuminates 


almost every page with a graphic 
portrayal of the actors in the un- 
folding drama and of their conflicts. 
After all, it was the President and 
members of Congress, the Cabinet 
officers and the civil servants who 
made our administrative history. In 
The Jeffersonians, as in his first 
work, Professor White writes “of 
concrete struggles for power, con- 
crete problems, and concrete deci- 
sions”. 

It may be well to summarize a few 
of the author's observations and 
conclusions. Jefferson was a strong 
President, although not a believer in 
a strong central government. Fearful 
of power, he was impelled to exer- 
cise power ruthlessly. He was more 
interested in the political needs to 
be achieved by his use of adminis- 
trative means than in the means 
themselves. His relations with the 
members of his Cabinet were emi- 
nently satisfactory, particularly with 
James Madison, his Secretary of State, 
and Albert Gallatin, his Secretary of 
the Treasury. Jefferson was adroit 
and successful in dealing with his 
Cabinet, employing not peremptory 
orders but consultation and discus- 
sion, a method invariably resulting 
in easy acquiescence in his views. 
Madison, although a man of learn- 
ing and resource, the chief author of 
the Constitution, was an inadequate 
administrator and his Cabinet was a 
failure; indeed both Cabinet and 
Presidency declined during Madi- 
son’s two terms. Monroe’s Cabinet 
was one of the strongest in our his- 
tory, comprising several great Amer- 
ican statesmen: John Quincy Adams, 
John C. Calhoun, William Wirt 
and William H. Crawford. John 
Quincy Adams’ Cabinet, as well as 
his relationship with the members, 
was successful even though the mem- 
bers realized after two years that 
Adams would not be able to succeed 
himself. The question whether a con- 
templated step (for instance build- 
ing post roads) was authorized by the 
Constitution as within the scope of 
powers delegated to the Union 
formed the chief subject of Cabinet 
deliberation during this period. 


Of the individual Cabinet mem- 
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bers during the twenty-eight year: 
“The Jeffersonians” were in power, 
three demonstrated exceptional ad- 
ministrative ability: John C. Cal- 
houn, as Secretary of War, Albert 
Gallatin, as Secretary of the Treas- 
ury, and John Quincy Adams, as 
Secretary of State. William Wirt, as 
Attorney General, will be referred to 
more specifically later. John McLean 
was the best of the Postmasters 
General during the first forty years 
of the Post Office’s history. 
Jefferson’s criterion in selecting 
office-holders was that they must be 
men of virtue and honor and of 
recognized standing in their com- 
munities. “Not only competent tal- 
ents”, Jefferson wrote in 1801, “but 
respectability in public estimation, 
are to be considered.” Thus it was 
understood that office-holders should 
be gentlemen. “The concept of a 
gentleman”, says Professor White, 
“was drawn from Elizabethan Eng- 
land.” Its elements were virtue (con- 
noting justice, fortitude, courtesy, 
etc.), learning and wealth. “The 
English gentleman accepted an obli- 
gation to govern his country”, and so 
did the Virginia gentleman. 
Lawyers will be particularly in- 
terested in the chapters on the Office 
of Attorney General. When Jefferson 
became President in March, 1801, the 
Attorney General was an officer with- 
out an office or a clerk, a prosecutor 
with no control over the District 
Attorneys, a counselor to the Exec- 
utive who had to depend for most of 
his professional fees upon private 
clients. The office was where the 
Attorney General himself “happened 
to be”. William Pinckney never re- 
sided in Washington at all and his 
successor, Richard Rush, had to be 
told by President Madison that he 
must move to the capital. It was not 
until 1818 that Congress authorized 
the Attorney General to appoint a 
clerk at $1,000 a year; the following 
year $500 was allocated for contin- 
gencies. In 1817 Wirt instigated the 
keeping of records, which consisted 
of an opinion-book and a letter-book, 
and in 1818 he asked to be provided 
with furniture. Wirt was the first 
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Attorney General to undertake to 
build up the Office which subse- 
quently became the Department of 
Justice. As Attorney General he 
participated in the three famous 
Supreme Court cases of the time: 
McCuiloch vy. Maryland, the Dart- 
mouth College case, and Gibbons 
v. Ogden. 

The role of the Attorneys General 
during the regime of “The Jeffer- 
sonians” was more that of statesmen 
interested in public service than of 
lawyers, although Pinckney and Wirt 
were able and distinguished mem- 
bers of the Bar. 

The outstanding achievement of 
any Cabinet officer from the time of 
John Adams to that of Andrew 
Jackson was the development of the 
War Department by John C. Cal- 
houn, covering a period of eight 
years from 1817 when, at the age 
of 35, he became Secretary of War. 
Calhoun was motivated by a sense 
of definite responsibility and by 
the need for concentration of au- 
thority in the office of Secretary. 
“His mind ranged far beyond the 
present to new and challenging re- 
sponsibilities of the future. He saw 
matters in the large but at the same 
time recognized that ‘the minute and 
constant attention to details’ was 
‘indispensable to a perfect adminis- 
tration.’ He was endowed not only 
with energy, working at times four- 
teen or fifteen hours a day, but also 
with self-confidence. During his eight 
years of office, the War Department 
replaced the Treasury as the dy- 
namic center of government opera- 
tions.” 

Jefferson was acutely aware of the 
need of obtaining congressional sup- 
port for his measures, but he never 
used patronage to facilitate the en- 
actment of his program, nor did any 
President from Washington to Jack- 
son; and none ever “went to the 
country”. 

The influence and prestige of the 
Presidency in relation to Congress 
fluctuated during this period, and 
at times waned when there was strong 
congressional leadership, such as 
was given by Clay and Calhoun. At 







other times Congress, as under Jef- 
ferson, was overshadowed by the Ex- 
ecutive. 

Professor White concludes his 
valuable study as follows: “Forty 
years of stable performance and ex. 
perience, from 1789 to 1829, set the 
first pattern of national administra- 
tion firmly in the American inherit- 
ance.” 

CHARLTON OGBURN 
New York, New York 


Joun C. CALHOUN: SECTION. 
ALIST, 1840-1850. By Charles M. 
Wiltse. Indianapolis: Bobbs-Merrill 
Company. 1951. $6.00. Pages 592. 

This is the final volume of the au- 
thor’s distinguished, and probably 
definitive, biography of Calhoun, 
written a century after his death. 
Such a biography could not have 
been written much earlier because 
of the bitter prejudice engendered 
by Secession and Reconstruction. At 
the turn of the century anyone seek- 
ing information about Calhoun’s 
life would have found that the only 
accessible biography was a brief, 
inadequate and censorious one writ- 
ten by Von Holst in 1882. 

The subtitles of Dr. Wiltse’s pre- 
vious volumes*, Nationalist, 1782. 
1828 and Nullifier, 1829-1839 and of 
this volume indicate the long period 
of American history involved and 
the striking change in Calhoun’s 
position. 

This volume commences with the 
nomination and election of Harri- 
son and Tyler in 1840 and continues 
through the administration of Polk 
and part of that of Taylor and Fill- 
more. Calhoun was generally in op- 
position during this period, but en- 
tered Tyler’s cabinet late in his ad- 
ministration as Secretary of State be- 
cause he wished to accomplish the 
annexation of Texas and a settle- 
ment of the Oregon dispute with 
England. Although he had been a 
“War Hawk” in 1812 he now wanted 
peace with England and, if possible, 
with Mexico, since war tended to 





*Reviewed by Walter P. Armstrong in 35 A.B.A.J 
653; August, 1949. 
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strengthen the central Government 
at the expense of the states. 

After a year as Secretary of State 
Calhoun retired to private life, but 
a little later, in Polk’s administra- 
tion, he yielded to the urging of his 
friends to return to the Senate where 
he had spent so much of his life. 
Even “his perennial opponent but 
lifelong friend”, Daniel Webster, 
sent him word that he hoped he 
would return. 

Dr. Wiltse gives us a dramatic and 
moving account of Calhoun’s last 
years in the Senate, reaching a cli- 
max when Clay’s famous compro- 
mise of 1850 was proposed. Calhoun 
was a dying man but followed the 
debate from his sickbed through re- 
ports brought to him by devoted 
friends which enabled him to write 
his last great speech. On March 2, 
1850, Webster, 
make an important speech, visited 
with him for about two hours. “Both 
men were sincerely desirous of sav- 
ing the Union. . . . They did not see 
things in quite the same way, but 
they were near enough in their ob- 
jectives to confide in each other.” 
Two days later, Calhoun walked 
into the Senate, feeble and emaci- 
ated, and was welcomed by friends 
and opponents alike. Another Sen- 
ator read his speech for him. 
Throughout the reading of “this 
powerful. final utterance” Cal- 
houn sat motionless “sweeping the 
chamber now and again with deep- 
ly sunken luminous eyes”. 


who was also to 


A few days later Calhoun returned 
to hear “his great antagonist and 
friend” deliver the famous Seventh 
of March speech. They were not so 
far apart as had been supposed. 
The storm broke: 

The Liberator opened its heaviest bat- 

teries of scorn; Whittier wrote his 

shameful “Ichabod”; and the olive 
branch withered and was trampled 
under foot. 
The reaction in the North con- 
vinced Calhoun that the Union was 
doomed. 

Thereafter Calhoun spoke in the 
Senate only once, and briefly, on 
March 13. He denied categorically 
that he had ever advocated disunion. 


“He had asked for an amendment 
to the Constitution. Was that dis- 
union? Was that treason?” 

He died on March 31. His last 
wish was that he “could have but 
one hour to speak in the Senate” 
as he thought he could accomplish 
more than on previous occasions. 
His death was announced in the 
Senate and Clay, Webster and others 
spoke of his great talents, spotless 
integrity and high patriotism. 

Lawyers and students of govern- 
ment will be particularly interested 
in the author’s chapter entitled 
“The Theory of Government” in 
which he discusses Calhoun’s theo- 
ries set forth in the “Disquisition on 
Government” and the “Discourse on 
the Constitution and Government of 
the United States”, written shortly 
before and published shortly after 
his death as a legacy to his country- 
men. Dr. Wiltse shows that during 
his life Calhoun fought for the 
principles stated so clearly in the 
essays. 

Interesting to all students of 
American history will be the au- 
thor’s estimate of Calhoun and his 
place in history. He shows conclu- 
sively (his book is well documented) 
that Calhoun, far from being a 
traitor, as charged by Jackson and 
Benton, was a patriot who loved 
the Union and never wished to de- 
stroy it, albeit he was devoted to 
his homeland, the South, and bent 
his energy and matchless power of 
intellect to protecting it from the 
aggression of the abolitionists and 
what he regarded as the unconsti- 
tutional powers of the central Gov- 
ernment. On the question of con- 
stitutional powers he was historically 
correct, but the facts—the growth of 
industry, “the steamboat, the rail- 
road, the telegraph, and all the 
scientific progeny that followed”— 
caused a shift of power from states 
to nation. 

Dr. Wiltse concludes: 

In his rejection of the democratic 

dogma, and in his failure to appre- 

ciate the moral values in the anti- 
slavery crusade, Calhoun was following 
out the premises of his own mecha- 


nistic theory of society. .. . His defense 
of the minority against the weight of 
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numbers is timeless in its application, 

and his insistence that the power of 

government must somehow be con- 
trolled is a universal condition of 
human freedom. 

Dr. Wiltse not only presents an 
absorbing account of a great but 
misunderstood man, but also relates 
it to the present problem of govern- 
ment. 

BENJAMIN M. PRICE 
Chicago, Illinois 


Maurrary JURISPRUDENCE, 
CASES AND MATERIALS. By the 
Editorial Staff of the Publishers. 
Rochester: Lawyers Co-operative 
Publishing Company. 1951. $12.50. 
Pages 1555. 


In this day when so many more 
people than usual are interested in 
the scope of the authority of the 
military man, his liability for exceed- 
ing it, and the numerous other mat- 
ters which pertain to the legal 
aspects of the military and its func- 
tions, many practitioners who are 
not and have not been in one of the 
Armed Services are turning to the 
decided cases in an effort to gain 
more than a superficial knowledge 
of the extent and limitations upon 
the authority of the military. The 
astute lawyer will not content him- 
self with the reading of a text, but 
will seek primary authority; after 
considering constitutional and statu- 
tory provisions, he will look to the 
decided cases. 

Heretofore, no current compre- 
hensive collection of judicial opin- 
ions involving the military has been 
available, but Military Jurispru- 
dence appears to fill this void. The 
subtitles, “Cases and Materials’, 
would lead one to believe that this 
work is in the nature of a law school 
casebook, but such is far from the 
circumstance. It actually is a one- 
volume library, a collection of cases 
which could be found only in the 
most extensive law library; very few 
law firms are so fortunate as to have 
available all of the reports from 
which these military cases have been 
reproduced. 
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Military Jurisprudence covers the 
basics in the field. By no means con- 
fined to military justice—the admin- 
istration of courts martial, which the 
uninitiated would be inclined to 
associate with military jurisprudence 
to the exclusion of other matters— 
a wide range is encompassed, includ- 
ing practically every important phase 
of legal activity in which the military 
is interested. 

The scope of the publication is 
well explained in the Introduction: 

The general plan has been to in- 
clude, either in full or substantially 
so, selected important American cases, 
with emphasis upon federal jurisdic- 
tions, and to quote brief portions of 
opinions of courts in other cases, with 
statutory references and quotations 
from leading treatises where appro- 
priate. 

Furthermore, the general plan of 
the book has distinctive features 
which usually are not found in the 
standard casebook with which law 
students are so familiar. The Intro- 
duction continues: 

Editorial comment has been kept 
at a minimum; for the most part, 
problems have been stated, followed 
by opinions of the courts concerning 
them rather than conclusions of the 
editors. Quotations include local page 
numbers, so that court opinions may 
be quoted and cited from this volume 
by those who do not have ready access 
to the original reports. 

Obviously, the editors had in mind 
the need of the judge advocate or 
legal officer of the Army, Navy or 
Air Force for a book of ready refer- 
ence making available authoritative 
judicial precedents to enable him to 
give sound advice on many of the 
questions which arise in the opera- 
tions of the military establishment. 
For such lawyers in the service of 
the Government and for those in the 
reserve forces subject to call for like 
duty, this work supplies indispen- 
sable material on the scope of the 
authority and the responsibility of 
the military man. In addition, it 
would appear to furnish a valuable 
working tool for the lawyer in pri- 
vate practice who may be called 
upon to advise a client who consults 
him about a situation in which his 
right or remedy, if any, depends 
upon the legality of the action of 





912 American Bar Association Journal 


the military man purportedly based 
upon the authority vested in him 
as a member of the military estab- 
lishment. 

The first few chapters are devoted 
to military authority generally, to 
the limitations upon such authority, 
and its relation to civil authority. 
Then follow chapters relating to 
military personnel—officers, enlisted 
persons (including such questions 
as the effect of minority upon enlist- 
ment), selective service, compensa- 
tion, and civil rights and obligations. 
Military justice, often spoken of as 
the operation of courts martial, is 
the subject of but three chapters, 
although a very large number of 
cases have been included. Finally, 
the impact of action by a military 
authority upon persons not in the 
military establishment, both at home 
and abroad, is covered. Here are 
found cases dealing with such sub- 
jects as the judgments of military 
commissions, the use of the military 
in aid of the civil power, martial 
law, international law, the law of 
war, and the liability of the Govern- 
ment for acts of the military (the last 
named, of course, including a num- 
ber of cases under the Federal Tort 
Claims Act). 

The material contained in this 
work covers the entire period since 
the establishment of the Federal 
Government. It is interesting, how- 
ever, to note the extent of the de- 
velopment of the law during the 
period since Pearl Harbor. A very 
high percentage of the cases in which 
action taken pursuant to the sen- 
tences of courts martial and other 
military tribunals has been chal- 
lenged in the civil courts, has arisen 
in the past ten years. In a few of the 
most recent ones carried—for exam- 
ple, Gusik v. United States’ and 
United States ex rel. Giese v. Cham- 
berlain?—the possibility of further 
appellate action is indicated. 

No small portion of the value of 
the work, it may be observed, is 
derived from the numerous citations 
to law review articles. These point 
to sources of further study for the 
attorney who is faced with a prob- 
lem which involves a_ particular 





phase of military activity and re- 
quires exhaustive research. 

Only time will tell, of course, the 
place which Military Jurisprudence 
will attain in its field. Its timeliness, 
however, is indicated by the fact that 
the last edition of Colonel Win- 
throp’s great work,’ long accepted 
as a leading text on military law, 
was written some fifty-five years ago. 
Military Jurisprudence differs from 
Winthrop in that its material con- 
sists almost entirely of the decisions 
of the courts of the United States 
and the several states in cases in 
which the legality of military action 
has been challenged, whereas Win- 
throp relies in large part upon prec- 
edents found in the decisions of 
Judge Advocates General and upon 
other purely military precedents. 

The initial impression of one who 
has no more than the average law- 
yer’s conception of military law is 
that the publishers have produced 
a much-needed work and have done 
a most thorough job. 

Husert E. WIcKENs 

Greensburg, Indiana 


V V HAT YOU SHOULD KNOW 
ABOUT ESTATE AND GIFT 
TAXES. By J. K. Lasser. New York: 
Henry Hot & Co. 1951. $2.95. Pages 
175. 

The avowed purpose of this latest 
of Mr. Lasser’s tax explanations is 
to inform the layman of his estate 
and gift tax problems. To ask a 
lawyer to review a book on law in- 
tended for consumption by laymen 
confronts the reviewer with a most 
difficult problem. As Jonathan Swift 
pointed out several centuries ago in 
Gulliver's Travels, the most beau- 
tiful of women becomes ugly if 
examined under a_ high-powered 
magnifying glass, and inevitably a 
book about law when written for 
laymen will seem to be full of nu- 
merous flaws to the lawyer. The re- 
viewer, therefore, is faced with the 
difficult task of not overlooking the 
forest because of the trees and of 





1. 340 U. S. 128 (1950). 

2. 184 F. (2d) 404 (7th Cir. 1950). 

3. Militory Low and Precedents; the 1896 edition 
was reprinted by the War Department in 1920. 
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trying to assess the worth of such a 
volume, while at the same time be- 
ing fully cognizant of its imperfec- 
tions. 

Let it be said at the outset that 
Mr. Lasser has done his usual excel- 
lent job in digesting and clarifying 
the complex provisions of our gift 
and estate tax laws. Before discussing 
some of the faults of the book, it 
seems proper not only to give just 
recognition to this over-all excellence 
of the work but also to comment in 
some detail upon some of the bet- 
ter features of the work. One of the 
most important of the services which 
Mr. Lasser renders in this book is 
to point out the tax extravagance 
of holding title to property in joint 
tenancy. If for no other reason, law- 
yers should widely acclaim this 
book and my only criticism of this 
section of Mr. Lasser’s work is that 
it does not sufficiently emphasize 
the complete undesirability of hold- 
ing property in joint tenancy: In- 
deed, it is high time that the lawyers 
sent out some modern Paul Reveres 
to scour the countryside spreading 
the message that for the average 
estate owner jointly-held property 
is something to be avoided like the 
plague. 


Another very excellent feature of 
this book is the clear and impressive 
way in which Mr. Lasser sets out the 
great tax savings that can be achieved 
through the use of gifts. The sections 
dealing with this topic deserve the 
most careful study by all estate own- 
ers and their advisers. 


A third section of the book which 
deserves commendation is Mr. Las- 
ser’s cogent discussion of the vari- 
ous ways of liquidating the interest 
in a closely-held corporation without 
a sacrifice sale. These comments are 
contained in Chapter 17 which is en- 
titled “Don’t Let “Tax Lightning’ 
Strike Your Business”. Of particular 
merit is the author’s explanation of 
stock purchase agreements and the 
proper use of the recently amended 
Section 115 (g) (3) to enable closely- 
held stock to be redeemed without 
having the redemption taxed as a 
dividend. 





There are many other excellent 
points made in the course of Mr. Las- 
ser’s discussion of estate and gift tax 
laws. However, there are also some 
defects which should be noted. The 
first of these is a series of points on 
which the book is now obsolete be- 
cause of changes in the law. This, of 
course, is the inevitable fate of all 
writing upon our rapidly changing 
tax statutes and, in mentioning 
them, I do not wish to criticize Mr. 
Lasser for a situation over which he 
has no control. I think it advisable, 
however, to point out some of these 
passages as a warning to readers. For 
example, the power of appointment 
sections are out of date because of 
the recent passage of the Powers of 
Appointment Act of 1951. Similarly, 
Mr. Lasser’s comments about how 
much closely-held stock must be held 
in the estate in order to come within 
the scope of 115(g) (3) are out of 
date since the amendment to that 
section contained in the Revenue 
Act of 1951. 

Another feature of the book which 
is subject to criticism is the fact 
that in several places the author has 
bitten off more than he can chew. 
This is particularly true in the pow- 
ers of appointment section, in which 
Mr. Lasser attempts to explain to 
the layman what a power of appoint- 
ment is and how it should be used. 
Not only is the section misleading 
on several technical points, but I 
have grave doubt as to whether any 
layman after reading it will have any 
more understanding of powers of 
appointment than before he started. 
This is another illustration of the 
fact that there are some complicated 
sections of the tax law that cannot 
be explained in simple language to 
the lay reader. I think that the writ- 
ers of books such as this would do 
their readers a much greater service 
if they would not try to explain these 
features of the law to them, but, in- 
stead, would merely point out to 
the readers that such sections do ex- 
ist, give them some idea of their im- 
portance and tell them to consult 
their tax lawyer. 

This mention of the tax lawyer 
brings up another defect in Mr. Las- 
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ser’s book. In a number of places, 
Mr. Lasser tells the reader that he 
should consult his attorney (for ex- 
ample, at pages 115, 122 and 136). 
In a number of other places, how- 
ever, Mr. Lasser tells the reader to 
consult his tax adviser. It is not clear 
whether Mr. Lasser’s use of the term 
“tax adviser” means an accountant or 
lawyer. In his introduction he seems 
to distinguish between the two and 
I think that any ordinary business- 
man today would be inclined to 
think of his accountant as his tax 
adviser because of the fact that his 
accountant consults him regularly 
concerning the impact of taxes on 
his business. Such being the case, it 
is my opinion that most of the ref- 
erences in this book to tax adviser 
should be changed to read tax lawyer. 
To say this is not to impugn the 
tax competence of the accountants. 
Indeed, their competence in the 
field of corporate taxation is not 
the subject of any reasonable debate. 
On the other hand, in dealing with 
the planning of a man’s personal 
affairs in the light of the feceral es- 
tate and gift tax laws, it is fairly ob- 
vious that the lawyer—and particu- 
larly the tax lawyer—is better quali- 
fied to advise the estate owner than 
the accountant. In view of this, the 
aforesaid recommendation seems in 
order. Particularly is this true of 
the statement made on page 106: 
“To plan your estate wisely, con- 
sult your tax adviser”. 

On the whole, Mr. Lasser has done 
an excellent job. Whether the book 
will be of particular benefit to the 
layman is somewhat questionable, 
because even with all Mr. Lasser’s 
genius for simplification there are 
many facets of our estate and gift 
tax laws that cannot be simply ex- 
plained to the layman. Indeed, it is 
difficult to explain them to lawyers. 
In attempting his task, however, Mr. 
Lasser may have unconsciously suc- 
ceeded in doing something that he 
did not have in mind; namely, writ- 
ing a clear, concise and highly in- 
formative introduction to estate 
planning for the average lawyer. In 
my opinion, the average general 

(Continued on page 931) 
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a Our National Disease 


Senator Paul Douglas’ Committee Report on “Ethical 
Standards in Government” should make American law- 
yers wince. Law, it has been said, is the creed of the Bar; 
law is the way lawyers and judges think. If law is the 
creed of the Bar, it is about time we lawyers stood up 
and spoke out vigorously on our present moral flabbi- 
ness. 

Americans today have the delusion that life is easy. 
Government spending has created lush profits. More are 
in the offing. The get-rich-quick attitude is prevalent. 
Influence peddlers and procurers of government bene- 
fits—for a fee—ply their trades without social or legal 
stigma. Pilfering by public servants reveals an attitude 
that public office is a public trough, not a public trust. 
Deficit financing by government has proved a precedent 
for credit buying by the public imbued with the easy 
money theory. Success is measured—not by accomplish- 
ment—but by the dollar sign. Moral standards—the 
foundations of a democratic nation—grow lax. “What's 
in it for me?” “What's my cut?” These are the by-words 
of many public “servants” today. 

Montesquieu pointed out the latent danger in democ- 
racy years ago. “The misfortune of a republic is when 
intrigues are at an end; which happens when the people 
are gained by bribery and corruption; in this case they 
grow indifferent to public affairs, and avarice becomes 
their predominant passion. Unconcerned about the 
government and everything belonging to it, they quietly 
wait for their hire.” America will remain a free nation 
so long as we are worthy of self-government. If we are 
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not worthy, we deserve to become slaves. Gambling, 
bribery in athletics, in government, in taxation and in 
business are symptoms of the worship of materialistic 
money-success. Rationalization spawns sly excuses for 
making money the easy way. Excuses multiply on the 
argument: “Don’t be dumb; everybody's doing it.” 

Well—what is the creed of American lawyers? 

We need a revival of moral stamina. We need a re- 
statement of moral integrity. We need an outspoken 
condemnation of the prostitution of public office. We 
do not need a fanatical theological revival of holier- 
than-thou Puritanical standards. But we do need a 
stirring resurgence of that Anglo-Saxon sense of de- 
cency that demands—and gets—honesty, integrity and 
fair play in public and private dealings. 

Was Lincoln “dumb”? Carl Sandburg tells us that, 
“Counting the money a woman paid for dry goods one 
day, Lincoln found she had paid six and a quarter cents 
more than her bill; that night he walked six miles to 
pay it back.” There was nothing in that deal for “honest 
Abe’’—nothing except this: he went to bed that night 
square with his customer and himself. Lincoln—greatest 
of Americans—knew that honesty is the basic policy 
upon which a government by the people must rest. He 
knew that we Americans must be able to trust each 
other. 

William James, a half century ago, pulled no punches 
in condemning the worship of the golden calf of his 
day. He decried callousness to abstract justice, and re- 
pudiated respect for expediency. He wrote that such 
conditions were— 

understandable in onlooking citizens only as a symptom 

of the moral flabbiness born of the exclusive worship of 

the bitch-goddess SUCCESS. That—with the squalid cash 
interpretation put on the word success—is our national 
disease. 

It is high time for American lawyers to stand up and 
be counted. If the American lawyer does not fiercely 
and mercilessly resent the undermining of the founda- 
tions of the government of a free people—who will? 
America will only be free so long as her citizens do not 
become slaves to the lust for easy money—quietly await- 
ing their hire. 


a A Fresh Start for the “Ill-Housed” 


May 24, 1937, marked a new day in constitutional inter- 
pretation. For the first time in the century and a half 
of our Constitution’s existence, the Supreme Court 
held that Congress could “promote the general welfare” 
by social security taxation. “When money is spent to 
promote the general welfare, the concept of welfare or 
the opposite is shaped by Congress, not the States”, 
announced Mr. Justice Cardozo in Helvering v. Davis. 
This new philosophy has also had its repercussions in 
the field of public housing. 

Public housing has become a new field of govern- 
ment activity since the Housing Act of 1937 was enacted. 
Closely related are slum clearance projects for blighted 
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areas. Is the government's power limited to acquisition 
of land areas and clearance only under the eminent 
domain laws? Is the state constitutionally justified in 
becoming the landlord of the “lower third” who are 
ill-housed? Is public housing better done by private 
development companies than by public housing author- 
ities? What is the line of demarcation between state 
and federal authority in this field. Should a “public 
utility commission” approach be adopted for public 
housing? These are some of the many mixed political 
and legal questions which are perplexing lawyers and 
legislators today. 

Light on this important problem of general welfare 
is thrown in the article in this issue by one of our 
esteemed past presidents, Jacob M. Lashly. Mr. Lashly 
says: 

Nonconforming uses, exempted by express provisions of 
zoning laws and ordinances, or by judicial decisions, 
serve but to embalm the old sections of cities in their decay. 
It is possible that legally protected nonconformance has 
contributed to cause slums and blighted areas. It seems 
certain that if progress toward a safer and a healthier en- 
vironment is to be expected, such properties must be re- 
claimed by the original owner, the government, and a 
fresh start made with respect to its uses. 

Most of our members deal from time to time with the 
ancient concepts enshrined in the common law of real 
property. They will find Mr. Lashly’s current article of 
absorbing interest. 


ws A Dangerous Tendency 


Representative Charles Halleck, in his very readable 
address to the Section of Legal Education and Admis- 
sions to tue Bar which is published in this issue of the 
JOURNAL, stresses an aspect of the lawyer’s activity, influ- 
ence and duty, in American life today to which some 
but not nearly enough attention has been given. 

As the Federal Government has expanded in many 
directions, reaching further and further into the for- 
tunes, lives, and liberties of the citizen, the problem of 
operating big government without excessive impair- 
ment of individual freedom, and of maintaining the 
authority of the Congress against the encroachment of 
the bureaucracy, has become acute. The tendency of big 
government always is toward totalitarian rule from the 
man at the top, and away from government by the peo- 
ple through laws enacted by their representatives and 
enforced by their courts. 

Mr. Halleck cites some familiar instances in which 
the will of the Congress, plainly expressed in the stat- 
ute, has been thwarted by technical misinterpretation 
on the part of bureaucrats. This has been made possible 
through the unavoidable delegation to administrative 
agencies of authority to implement the generality of 
far-reaching statutes by rules and regulations which 
have the force of law. 

As Mr. Halleck points out, the devices by which such 
agencies pervert legislation to take an oblique, or even 
a right-about, direction spring from the brains of sub- 
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servient lawyers within the agencies; many of them 
holding obscure and minor positions but exercising 
great powers through their guidance of superiors. These 
lawyers, in some cases, seem to lack a proper apprecia- 
tion of the fundamental concept and significance of 
the separation and independence of the legislative, ex- 
ecutive, and judicial branches of the American republic 
as expressed in the Constitution. Their ingenuity is 
aimed at accomplishing a result, desired by those above, 
without regard to the impact of that result, proximately 
or remotely, on the American way of life as patterned 
by the Constitution. 

In private practice an honorable lawyer will refuse 
to steer his client in ways to circumvent the law. To 
steer him so may not always constitute a crime, but it 
is always a blunder. Too many lawyers in government 
positions, though by no means all of them, seem to sup- 
pose that a government agency is justified in stretching, 
straining and distorting the law if it can do so without 
running counter to the courts. 

This is a dangerous tendency, as Mr. Halleck indi- 
cates: dangerous to our defense against external aggres- 
sion but doubly dangerous to our internal security and 
freedom. To backfire against that tendency, we must 
look for aid to the law schools. They can help by 
training students in the fundamental principles of the 
Constitution and the common law; by maintaining 
strict and ever improving standards of legal education; 
by insisting on the American ideals of duty and govern- 
ment and the lawyer’s duty to safeguard them whether 
his client be an individual, a corporation, or a govern- 


ment. 


= There Are No Absolutes 
in the Bill of Rights 


This number contains another article on free speech 
and the Communists: “ ‘Freedom for the Thought That 
We Hate’: It Is Not a Principle of the Constitution”. It 
is not published because it expresses the viewpoint of the 
American Bar Association or the AMERICAN Bar Asso- 
CIATION JOURNAL. It is published on the theory that it is 
important that there be free speech about free speech. 

The issue seems to us to be relatively simple: Does 
the Constitution protect advocacy of the overthrow of 
the Government by force and violence? The author of 
this month’s article would answer: the Constitution does 
not protect a conspiracy to advocate the overthrow of 
the Government by force and violence. The existence of 
a conspiracy does not seem to us to be the crucial factor. 
Such advocacy by a Hitler or a Stalin single handed 
might well constitute a clearer and more immediate 
danger than advocacy by a Dennis and a Winston banded 
together. The crucial factor is one of the other ele- 
ments in the author's definition of conspiracy, a combi- 
nation to commit a lawful act by unlawful means. 

The Constitution guarantees to the Communists the 
right to advocate an amendment of the Constitution to 
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provide a totalitarian government for the United States. 
It is only when they advocate the forcible imposition 
of such a government that they get beyond the reach of 
the protecting arm of the Constitution. They then pro- 
ceed, not from heresy to conspiracy, but from heresy to 
incitement of rebellion. Incitement to rebellion is no 
more the “speech” which is protected by the Constitu- 
tion than is that classic example, the cry of “fire” in a 
crowded theatre. 





From a Member of Our 


ADVISORY BOARD 


Editorial 











a Background for Our System of Justice 


Emil Ludwig in the height of his creative and imagina- 
tive powers wrote the life story of the Nile River. To it 
he ascribed human and spiritual qualities which in 
reality could be attributed only to the people who 
through a period of six centuries had inhabited its 
shores, had fed upon its bounty and had sported, 
striven, died and been buried within the land through 
which it flowed. 

The order is varied in the biography of James Madi- 
son through the thirteen pregnant years of 1787-1800. 
In this instance the history of a short period of the life 
of a man gives personality to a document and endows it 
with all the qualities of the human spirit which are so 
warmly recorded in the picture of James Madison, and 
the giants of the birth period of the American Consti- 
tution. 


In the second volume of Irving Brant’s authentic 
work (James Madison: Father of the Constitution, 1787- 
1800) he has succeeded in weaving into the warp of the 
instrument a continuous traceable thread by which the 
character, brilliance and prescience of the dynamic 
agent of its composition is so evident as to give the doc- 
ument itself an almost humanly spiritual quality. In 
these confused times when the pragmatic approach is 
forced upon us; when governments must recognize the 
necessity to build up and maintain great physical 
strength in order to survive, it is both refreshing and 
rekindling to live again in the atmosphere of the genesis 
of our democracy when invisible as well as visible 
strength was recognized. There the moral force of a 
great idea was implemented and launched. It was the 
idea of the independence and dignity of God-created 
persons with purposes and rights not expendable to 
exalt the power or glory of other persons. The book is a 
thrilling recital, with a charming biographical flavor, of 
those great political theories which were recorded and 
made available in concrete form for the first time as 
standards of government, and as background for our 
imperishable system of justice and law. 


Jacos M. LasHLy 
St. Louis, Missouri 
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a A Business Magazine Reviews the 

Supreme Court 
The October issue of Fortune magazine carries its third 
annual review of the work of the Supreme Court of 
the United States during its 1951-52 term. The review, 
like the preceding ones, was written by the editor of 
United States Law Week, Mark H. Woolsey. 

His incisive comments on some of the leading cases 
decided during the term, such as the Smith Act, Fair 
Trade Act, Taft-Hartley Act, Administrative Procedure 
Act and Hepburn Act cases make excellent reading. 
The review constitutes a keen critique of judicial 
trends and disagreements at the highest level, and is 
a distinct contribution to legal literature. 

The JourNAL congratulates both Fortune magazine 
and the world of business, which is the beneficiary of 
this fine review of important high court action during 
the past year. 


a More on Judicial Qualifications 

In the August JoURNAL we carried an editorial on “Bar 
Associations and Judicial Qualifications”, outlining the 
function of bar associations in this field, and quoting a 
pertinent editorial from The New York Times. That 
great newspaper in its issue of September 24, 1951, has 
again spoken powerfully in behalf of the American Bar 
Association’s program respecting judicial qualifications 
in an editorial entitled “To Strengthen the Bench” 
(reprinted here by permission), and reading as follows: 

The assembly of the American Bar Association adopted 
a significant resolution last week. It was presented by John 
W. Davis, Democratic Presidential candidate in 1924. Its 
purpose is to strengthen the federal bench by a closer 
scrutiny of the qualifications of nominees. Making this 
resolution effective will require cooperation from a num- 
ber of quarters, and it ought to be forthcoming. 

The Bar Association, first of all, will call on the two 
major political parties for that cooperation in putting 
planks into their 1952 platforms. These planks would 
pledge the candidates to the statement that “only the 
best-qualified persons available shall be selected for. ap- 
pointment to judicial offices.” As a check on that qualifica- 
tion the plank would require the President and the Sen- 
ate to request a report and recommendation, before their 
actions in nominating and confirming, from the judiciary 
committee of the American Bar Association. 

If this plan can be successfully carried out it should go 
some distance in taking the element of partisan politics 
out of judicial nominations. Even more important, it 
would give some assurance that judgeships were something 
more than patronage plums. No branch of our Govern- 
ment more desperately needs the most rigid adherence to 
the standards of merit and competence than the judiciary. 
A step such as this to make those standards, rather than 
political considerations, paramount is a move toward bet- 
ter government. The political parties will do well to fol- 
low the association’s lead and the President will be well 
advised to take note of it. 
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a Greetings from the Japanese Bar 

The following message of greeting from the Japan 
Lawyers Association was sent to President Howard L. 
Barkdull by Unjuro Muto, LL.D., a member of the 
Japanese House of Representatives, who is in the 
United States at the invitation of the Department of 
State in connection with the Japanese Peace Treaty. 
Unfortunately, it did not arrive in time to permit 
Mr. Muto to be included as one of the guests at the 
speakers’ table at the Annual Dinner in the Waldorf- 
Astoria for personal delivery of the message, which 
follows: 

“That the peace conference has come to be held 
thanks to the very especial sympathy of your esteemed 
country is the infinite source of gratification of the en- 
tire people of Japan as a whole. 

“On this felicitous occasion of the peace conference 
and as one of the suite of the Japan’s peace mission, 
there is coming to your valued country, Mr. Unjuro 
Muto, LL.D., member of the House of Representatives, 
at the kind invitation of your State Department for the 
purpose of inspecting ‘the moves of international situa- 
tion in connection with the peace conference’, and inci- 
dentally studying the United States Congress, all social 
facilities and the judicial system in the United States. 

“Mr. Muto is an influential member of this institute: 
the Japan Lawyers Association, and his name has be- 
come noted through his phenomenal activities at the 
1948 session of the Japanese Diet, as Chairman of Illegal 
Property Transaction Committee, otherwise known as 
Muto Committee, then winning world-wide fame. 

“For sixty long years, our Association, which is the 
sole non-Governmental lawyers association in Japan, 
has continued to shout ‘social justice’ against the feuda- 
listic procurators of Japan, hoisting our banner high for 
the ‘protection of human rights’. 

“Our lawyers today find it essential to receive instruc- 
tion about so many phases of systems in your esteemed 
country, who has now attained a very phenomenal de- 
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velopment in the point of civilization and intellectual 
power. 

“If any member of your valued association has the 
opportunity of coming over to this country in future, 
we shall be only too pleased to extend to him all possible 
conveniences that we may be able to serve, and we 
hereby earnestly hope that a very special instruction 
and guidance be extended to Mr. Muto while he stays 
in your country. 

“In conclusion, permit us to wish and pray sincerely 
for the continued developinent of your association and 
good health of each of the members of your esteemed 
Association. 

“Respectfuily yours, 

“JAPAN LAWYERS ASSOCIATION” 
FUKASAKU TEIJI 
President, Board of Directors 


HARUTOMI OTSUKA 
Vice President, Board of Directors 


RyYOHE!I FUKAMACHI 
Vice President, Board of Directors 


Directors: 

Urota KANTARO 
SHIRO INONE 
SAKATA TOYOKI 
TAKESHI SHIMANO 
Riki KurRiyAMA 
KUMASHI SUZUKI 
TAKAHISA KATO 
Masao IMOKAWA 
Esao OKANO 
Hacuiro UEDA 
TAajIn SusukI 
Yaizo SENDO 
Torao OGUYAMA 


MAKOTO FUTAGAMI 
SENTARO SENDO 
YASAKU SAITO 
CHIYUZABURO NAKASHIMA 
SHINKICHI SANO 
SHIMMO KATANO 
SHOJABURO MASUOKA 
SAKATA TOYOKI 
NoBUKANE MURAKAME 
Yosut AKIRA 

E1jiro IsHITAKA 
MASAKI YAMAMOTO 
TAKAjiro Ecucui 


HIsAIcHt MATSUI 
Chairman, Councillors Meeting 


Ohio Valley and Northwest Regional Meetings 


for. ap- ® The Regional Meeting Committee, under the Chairmanship of Burt J. 


nalifica- 
he Sen- 
re their 
idiciary 


Thompson, of Forest City, lowa, announces that the Board of Governors has 
approved an Ohio Valley Regional Meeting for the States of Kentucky, 
Indiana, Illinois, West Virginia, Ohio and Michigan. It will be held at the 
Brown Hotel in Louisville, Kentucky, April 10, 11 and 12. Blakey Helm, of 
suld go Louisville, State Delegate from Kentucky, has been selected as Regional 
politics Director for the meeting and is developing the program together with the 
tant, it state and local bar association presidents of those states. 
nething The Northwest Regional Meeting, under William J. Jameson, of Billings, 
ajohtegind Montana, as Regional Director for that meeting, will be held at Yellowstone 
+ vari National Park on June 17, 18 and 19, for the States of Colorado, Wyoming, 
er than Utah, Idaho, Oregon, Washington and Montana, at the Canyon Hotel just 
ard bet- before the Park opens. 

Further details of both meetings will be announced in subsequent issues 


| to fol- 
be well of the Journat. 
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HOWARD L. BARKDULL 








® Most of the problems of the As- 
sociation go back to the necessity 
for adequate Headquarters space. A 
solution must be found if we are 
to continue to grow and if our work 
is to be performed in an effective 
manner. A building consisting of 
three floors and basement con- 
structed as a residence filled our 
needs for many years, but the growth 
of the organization has been such 
that the Headquarters building is 
bursting at the seams without space 
for one additional desk. The rental 
of another property on the opposite 
side of the street has provided quar- 
ters for the JourNAL and for the 
American Law Student Association, 
but this arrangement does not fill 
the demands of the situation for 
more than a short time and the fact 
is apparent to all of us that the ques- 
tion of new Headquarters facilities 
is a pressing one, demanding solu- 
tion by the officers and Board of 
Governors. 

The Subcommittee on Headquar- 
ters Organization met at Chicago 
October 20 and 21 and will submit 
its report to the Board on November 
9 and 10. At every turn this Com- 
mittee has been thrown back to the 
question of inadequate space. The 
same meeting of the Board of Gov- 
ernors will consider the question 
whether the Headquarters build- 
ing should be restricted to the activi- 
ties of the Association as such or ex- 
panded to include additional facili- 
ties. These issues call. for serious and 
intensive study on the part of those 
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charged with the responsibility of 
directing the affairs of the Associa- 
tion. 

The servicing of additional mem- 
bers requires more space. The cam- 
paign for Patron and Sustaining 
Memberships is ready to be renewed 
by the Ways and Means Committee 
just as soon as something specific 
and definite is available as an ob- 
jective by way of Headquarters proj- 
ect. The same is true as to special 
gifts to be solicited by another com- 
mittee, upon the decision of the 
scope and character of the building 
and tax questions closely related to 
the raising of funds. At the Novem- 
ber meeting of the Board, decision 
will need to be made of the funda- 
mental policies here outlined. 

Legal Aid is one of the six long- 
range objectives of the Association, 
determined by the Board and House 
at New York in September. On Octo- 
ber 10 there was a gathering at New 
York marking the publication of 
Emery A. Brownell’s book Legal 
Aid in the United States, written as 
a major report for the Survey of the 
Legal Profession. In the afternoon a 
press conference was held, partici- 
pated in by Reginald Heber Smith, 
Emery A. Brownell, Harrison 
Tweed, Harold J. Gallagher, Orison 
S. Marden and myself, followed by a 
dinner, A broadcast over CBS the 
same evening gave your President 
an opportunity to explain the im- 
portance of Legal Aid and the 
prominent part it occupies as one of 
the underlying objectives of our 





work, To the same end will be the 
annual dinner of the National Legal 
Aid Association at Philadelphia on 
November 2 when Judge Goodrich, 
George Wharton Pepper, Harrison 
Tweed and I will have the further 
opportunity of developing the sub- 
ject and the part it performs in 
carrying out the public obligation 
of the lawyer. 

The administrative functions of 
the Association continue to occupy 
a considerable part of my time but 
I am fortunate in having the close 
co-operation of Edward B. Love, Di- 
rector of Activities. This is the first 
occasion when the services of the Di- 
rector have been available from the 
very outset of an Association year 
and it is beneficial from many stand- 
points, particularly in carrying for- 
ward the co-ordination program with 
state and local bar associations. 


The traditional function of the 
President is to bring the message of 
the Association to the Bar of the 
nation, maintaining close contact 
with the officers and members of 
the various groups making up the 
organized Bar. Recent visitations 
took him to the sessions of the State 
Bar of West Virginia at Clarksburg 
on October 12 and 13, the Minne- 
sota State Bar Association at St. 
Paul October 18 and 19, the Colo- 
rado Bar Association at Colorado 
Springs October 26 and the New 
Mexico State Bar at Silver City on 
October 27. He closed the month at 
Chicago on October 31, addressing 
the law students of the University 
of Chicago and advancing the in- 
terests of the American Law Student 
Association. In traveling to and 
from these various gatherings, fre- 
quent opportunities have been af- 
forded to devote time at the Head- 
quarters office in conference with the 
Executive Secretary, Director of Ac- 
tivities and members of the staff, 
also keeping abreast of the ever- 
present volume of correspondence. 
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ANTITRUST LAW 
American Corporation and Its For- 
eign Subsidiaries Held To Have Vio- 
lated Sherman Act by Agreeing To 
Divide Markets Among Themselves 
® Timken Roller Bearing Company 
v. United States, 341 U.S. 593, 95 L. 
ed. Adv. Ops. 813, 71 S. Ct. 971, 19 
U.S. Law Week 4383. (No. 352, de- 
cided June 4, 1951.) 

This was a civil action brought by 
the United States to prevent and re- 
strain alleged violations of the Sher- 
man Act by Timken Roller Bearing 
Company, an Ohio corporation, 
which was charged with having con- 
spired with British Timken, Ltd., 
and Société Anonyme Francaise 
Timken (French Timken) to elimi- 
nate competition in the manufacture 
and sale of antifriction bearings in 
the markets of the world. Appellant 
had made comprehensive agreements 
for a territorial division of the world 
markets for antifriction bearings 
with British Timken’s predecessor 
as early as 1909; in 1927, the agree- 
ments were renewed when appellant 
and one Dewar, an English busi- 
nessman, purchased all the stock of 
British Timken, some of the stock 
being later sold to the public so 
that appellant now owns 30 per cent 
of British Timken and Dewar owns 
about 24 per cent. Dewar and appel- 
lant organized French Timken in 
1928 and own all its stock, The Dis- 
trict Court found a violation of the 
Sherman Act and entered a decree 
designed to prevent future viola- 
tions. 

On direct appeal, the Supreme 
Court affirmed, striking from the de- 
cree the divestiture ordered by the 
District Court. The Court’s opin- 
ion was delivered by Mr. Justice 
Biack who rejected the contention 
that the district court’s findings of 
fact were without evidential support 
and that the district court had ig- 
nored or failed to properly evaluate 
the evidence. Calling this “an invi- 
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Review of Recent Supreme Court Decisions 


tation for vs to try the case de novo”, 
Mr. Justice BLAcK said that appel- 
lant had failed to establish that there 
was error in making any important 


ultimate or subsidiary finding. 

Appellant had also contended that 
the alleged restraint of trade was 
reasonable because they were ancil- 
lary to two legal transactions—a joint 
venture between appellant and De- 
war and an exercise of their right to 
license the trademark “Timken”. 
In rejecting the “joint venture” the- 
ory, Mr. Justice Biack held that 
common ownership or control of the 
contracting corporations did not lib- 
erate them from the impact of the 
antitrust laws. He ruled that a trade- 
mark cannot be legally used as a 
device for Sherman Act violation, 
citing the district court’s finding 
that the trademark provisions in the 
agreements were, in any event, sub- 
sidiary to the central purpose of al- 
locating territory. 

Appellant also argued that what 
it had done was reasonable since 
the only way it could profit from 
business in England and France, in 
view of economic controls in those 
countries, was through ownership of 
stock in companies organized and 
manufacturing there. To this, Mr. 
Justice BLack replied that the Sher- 
man Act is based on the assump- 
tion that export and import trade 
in commodities is both possible and 
desirable. Appellant's argument“‘that 
American business must be left free 
to participate in international car- 


-tels, that free foreign commerce in 


goods must be sacrificed in order to 
foster export of American dollars for 
investment in foreign factories which 
sell abroad ... would make the Sher- 
man Act a dead letter insofar as it 
prohibits contracts and conspiracies 
in restraint of foreign trade” he says. 

Mr. Justice BLack noted that he, 
Mr. Justice Doucias and Mr. Jus- 
tice Minton believed that the dis- 
trict court was correct in ordering 
divestiture as the most effective way 


of suppressing further violations of 
the Act. 

Mr. Justice BurRToN and Mr. 
Justice CLARK took no part in the 
consideration or decision of the case. 

The CnHrer Justice and Mr. 
Justice REED were part of the ma- 
jority of the Court who found a vio- 
lation of the Act in appellant's con- 
duct. An opinion by Mr. Justice 
Reep sets forth the reasons for re- 
fusing to affirm the divestiture por- 
tions of the district court’s decree. 
He declared that divestiture was a 
remedy to restore competition and 
not to punish those who restrain 
trade and that it was unnecessary 
here. He noted that there was no 
showing of a violation of the Act 
other than through the formal agree- 
ments for partition of territory. The 
case will remain on the docket, he 
said, so that the district court will 
have power to enforce divestiture 
should the injunction prove to be 
inadequate. 

Mr. Justice FRANKFURTER dis- 
sented, declaring that conditions con- 
trolling foreign commerce might 
alter the incidence of the Sherman 
Act under a “fair construction” when 
legal, financial and governmental 
policies abroad deny opportunities 
for exportation from this country 
and importation into it. 

Mr. Justice JAcKson dissented, 
saying that the holding precludes 
“the only practical means of reach- 
ing foreign markets by many Amer- 
ican industries”. He noted that ap- 
pellant could have set up depart- 
ments within its own corporate struc- 
ture, determined prices and allotted 
territories with complete immunity, 
since “that would not be a conspir- 
acy; we must have two entities to 
have a conspiracy”. But under the 
majority's view, Timken made use 
of subsidiaries instead of depart- 
ments within its own corporate struc- 
ture, and must therefore “accept the 
consequences of maintaining separate 
corporate entities”. The result places 
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too much weight on labels, he de- 
clared. He saw Timken’s actions as 
“a method or means of carrying on 
competition in trade” rather than as 
“an unreasonable restraint of trade”, 
pointing out that it had powerful 
competitors abroad and that it creat- 
ed its subsidiaries in order to meet 
that competition. He declares that: 
“It is one thing for competitors or a 
parent and its subsidiaries to divide 
the United States domestic market 
which is an economic and legal unit; 
it is another for an industry to rec- 
ognize that foreign markets consist 
of many legal and economic units 
and to go after each through sepa- 
rate means, I think this decision will 
restrain more trade than it will make 
free.” 

The case was argued by Luther 
Day and John G. Ketterer for ap- 
pellant, and by W. Perry Epes for 
the United States. 


CONSTITUTIONAL LAW 
Ordinance Forbidding Door-to-Door 
Canvassing for Sale of Magazine 
Subscriptions in Interstate Commerce 
Does Not Violate Due Process, Free- 
dom of Speech or Press, and Is Not 
an Undue Burden on Interstate Com- 
merce 


® Breard y. City of Alexandria, 
Louisiana, 341 U. S. 622, 95 L. ed. 
Adv. Ops. 838, 71 S. Ct. 920, 19 U. S. 
Law Week 4375. (No. 399, decided 
June 4, 1951.) 

Appellant Breard was arrested for 
violating an ordinance of the City 
of Alexandria declaring door-to- 
door solicitation to be a nuisance 
and making such solicitation a mis- 
demeanor. Breard was in charge of a 
crew of solicitors selling subscrip- 
tions to nationally known magazines. 
The solicitors spent only a few days 
in a city taking orders for the maga- 
zines which were later forwarded to 
the subscriber by the publisher in 
interstate commerce through the 
mails. Breard moved to quash the in- 
dictment on the ground that the or- 
dinance violated the due process 
clause of the Fourteenth Amend- 


ment, the commerce clause and the 
guarantees of freedom of press and 
speech in the First Amendment. In 
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affirming conviction, the Louisiana 
Supreme Court stressed the protec- 
tive features of the ordinance, de- 
signed to spare householders the an- 
noyance and inconvenience of un- 
desirable and discourteous door-to- 
door solicitors. 

The United States Supreme Court 
affirmed in an opinion by Mr. Jus- 
tice ReEp. In rejecting Breard’s con- 
tention that the ordinance denied 
due process by placing unreasonable 
rest. ints on the “right to engage 
in one of the common occupations 
of life”, Mr. Justice Reep said that 
the Constitution’s protection of 
property rights does not make a state 
or a city impotent to guard its citi- 
zens against the annoyances of life 
because such regulation may restrict 
the manner of carrying on a legiti- 
mate business. He pointed out that 
all regulation is prohibitory in some 
ways, and that here the other usual 
methods of soliciting magazine sub- 
scriptions — radio, periodicals, mail, 
local agencies—remained open. 

He finds no unreasonable restraint 
on interstate commerce in the ordi- 
nance, since it did not discriminate 
against such commerce. The city 
council has the duty of protecting 
its citizens against practices deemed 
subversive of privacy and quiet, he 
declares. “When there is a reasonable 
basis for legislation to protect the 
social, as distinguished from the eco- 
nomic, welfare of a community, it 
is not for this Court because of the 
Commerce Clause to deny the exer- 
cise locally of the sovereign power 
of Louisiana.” 

As for appellant’s argument that 
the ordinance interfered with free- 
dom of speech and the press, Mr. 
Justice REED says that the question 
turns upon balancing the house- 
holder's desire for privacy against 
the publisher’s right to distribute 
publications in the precise way that 
he thinks brings best results. “Sub- 
scriptions may be made by anyone 
interested in receiving the magazines 
without the annoyances of house-to- 
house canvassing. We think those 
communities that have found these 
methods of sale obnoxious may con- 
trol them by ordinance.” 








The Curr Justice, joined by 
Mr. Justice Doucias, wrote a dis- 
senting opinion which held that the 
ordinance was an undue and discrim- 
inatory burden on interstate com- 
merce. Characterizing the ordinance 
as “flat prohibition” rather than 
“regulation”, the CHIEF JUSTICE em- 
phasizes the impact of the ordinance 
on the interstate business of ‘sell- 
ing magazine subscriptions, declar- 
ing that 50 to 60 per cent of the mag- 
azine industry’s subscription circula- 
tion is obtained by this type of solic- 
itation. He says that he would look 
beyond the face of the ordinance to 
its practical effects on interstate com- 
merce and declares that the ordi- 
nance does discriminate against in- 
terstate commerce since it exempts 
“the essentially local purveyors of 
farm products”. 

Mr. Justice BLAcK wrote a dis- 
senting opinion in which Mr. Justice 
Douctas also joined. He declares 
that the majority opinion departs 
from the doctrine of recent cases and 
“marks a revitalization of the judi- 
cial views which prevailed before 
this Court embraced the philosophy 
that the First Amendment gives a 
preferred status to the liberties it 
protects. I adhere to that preferred 
position philosophy.” 

The case was argued by E. Rus- 
sell Shockley for Breard, and by 
Frank H. Peterman for the City of 
Alexandria. 


CONSTITUTIONAL LAW 
Conviction of Eleven Leaders of 
Communist Party Upheld on Charges 
of Violation of Smith Act 


® Dennis v. United States, 341 U. S. 
494, 95 L. ed. Adv. Ops. 865, 71 S. Ct. 
857, 19 U. S. Law Week 4388. (No. 
336, decided June 4, 1951.) 

In this case, the Supreme Court 
upheld the conviction of the eleven 
leaders of the Communist Party of 
the United States on charges that 
they were guilty of violating the con- 
spiracy provisions of the Smith Act, 
54 Stat. 671, 18 U. S. C. (1946 ed.) 
§ 11. After affirmance of the con- 
victions by the Court of Appeals for 
the Second Circuit, the Supreme 
Court granted certiorari limited to 
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two questions: (1) Whether either 
Section 2 or 3 of the Smith Act, in- 
herently or as construed and applied 
in the case, violates the First Amend- 
ment and other provisions of the Bill 
of Rights; (2) Whether either Sec- 
tion 2 or 3 of the Act, inherently or 
as construed and applied in the case, 
violates the First and Fifth Amend- 
ments because of indefiniteness. 


The Cuier Justice announced 
the judgment of the Court and de- 
livered an opinion in which Mr. Jus- 
tice ReEep, Mr. Justice Burton and 
Mr. Justice MINTON joined. 


Petitioners contended that the 
trial judge improperly interpreted 
the statute when he charged the jury 
that it could return a verdict of 
guilty only if they found that peti- 
tioners had the intent “to overthrow 
the government by force and vio- 
lence as speedily as circumstances 
permit”. To this, the Cnier Jus- 
TicE replied that the structure and 
purpose of the statute demanded the 
inclusion of intent as an element of 
the crime. “Certainly those who re- 
cruit and combine for the purpose 
of advocating overthrow intend to 
bring about that overthrow. We 
hold that the statute requires as an 
essential element of the crime proof 
of the intent of those who are 
charged with its violation to over- 
throw the Government by force and 
violence.” 


Declaring that no one “could con- 
ceive that it is not within the power 
of Congress to prohibit acts intended 
to overthrow the Government by 
force and violence”, the CuieF Jus- 
rice concludes that the Smith Act 
was not intended to limit the free 
discussion of political theories, but 
was rather directed at the “very kind 
of activity in which the evidence 
showed these petitioners engaged”. 
Petitioners relied heavily upon the 
“clear and present danger test”, first 
enunciated by Mr. Justice Holmes 
in Schenck v. United States, 249 U.S. 
47 (1919), and the Cuuer Jus- 
TICE’s opinion examines in some 
detail the cases applying that test 
and adopts the restatement of the 
rule given by Judge Learned Hand 
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in the court of appeals: “In each 
case [courts] must ask whether the 
gravity of the ‘evil,’ discounted by 
its improbability, justifies such in- 
vasion of free speech as is necessary 
to avoid the danger.” Applying this 
standard, the Cxier Justice finds 
that the requisite danger existed 
here, pointing to the rigid discipline 
of members of the Communist Party, 
the inflammable nature of world 
conditions, Communist uprisings 
abroad and the relations of the 
United States “with countries with 
whom petitioners were in the very 
least ideologically attuned”. 

Petitioners had also raised the 
question whether the trial judge was 
correct in framing his charge in lan- 
guage that withdrew the question of 
the existence of a “clear and present 
danger” from the jury. The CHer 
Justice declares that the doctrine 
that there must be a clear and pres- 
ent danger of a substantive evil is a 
judicial rule, to be applied by the 
courts, and that the question was 
properly one for the judge to decide. 

As for the question of vagueness 
of the Smith Act, the Crier Jus- 
TICE notes that petitioners them- 
selves contended that the proper 
standard was the “clear and present 
danger” test and declares that “We 
see no difference from the standpoint 
of vagueness, whether the standard 
of ‘clear and present danger’ is one 
contained in haec verba within the 
statute, or whether it is the judicial 
measure of constitutional applicabil- 
ity.” 

Mr. Justice CLARK took no part 
in the consideration or decision of 
the case. 

Mr. Justice FRANKFURTER wrote an 
opinion concurring in the affirmance 
of the judgment. He reviews in de- 
tail the cases dealing with freedom 
of speech and “competing interests”, 
declaring that “Free-speech cases are 
not an exception to the principle 
that we are not legislators, that di- 
rect policy-making is not our prov- 
ince. How best to reconcile compet- 
ing interests is the business of legis- 
latures, and the balance they strike 
is a judgment not to be displaced by 
ours, but to be respected unless out- 
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side the pale of fair judgment.” He 
finds two conflicting elements in the 
case: the Government’s interest in 
security and its interest in free 
speech. He declares that the evi- 
dence amply justifies a legislative 
finding that recruitment of addition- 
al members of the Communist Party 
would create a substantial danger to 
national security and says that “It 
is not for us to decide how we would 
adjust the clash of interests which 
this case presents were the primary 
responsibility for reconciling it ours. 
Congress has determined that the 
danger created by advocacy of over- 
throw justifies the ensuing restric- 
tion on freedom of speech.” He ob- 
serves that “All the Court holds is 
that Congress was not forbidden by 
the Constitution to pass this enact- 
ment and a prosecution under it may 
be brought against a conspiracy such 
as the one before us.” 


Mr. Justice JACSKON wrote a 
concurring opinion. In his view, the 
clear and present danger test was not 
formulated for a case such as this 
and should not be applied here. Its 
application, he holds, would mean 
that “the Communist plotting is pro- 
tected during its period of incuba- 
tion; its preliminary stages of organi- 
zation and preparation are immune 
from the law; the Government can 
move only after imminent action is 
manifest, when it would, of course, 
be too late.” Conspiracy alone can 
be made a crime, he declares, and 
while Congress could not punish 
conspiracy to advocate something the 
doing of which it may not punish, it 
is not forbidden to put down force 
or violence or to punish its teaching 
or advocacy. 


Mr. Justice Back, dissenting, 
declared that the Smith Act was 
prior censorship of speech and press, 
forbidden by the Constitution. De- 
claring that the only way to affirm 
the convictions is t> repudiate “di- 
rectly or indirectly” the clear and 
present danger rule, he says that the 
Court does so in this case “in a way 
which greatly restricts the protec- 
tions afforded by the First Amend- 
ment”. 
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Mr. Justice Dovuc as, dissent- 
ing, declared that petitioners were 
not charged with a “conspiracy to 
overthrow” the Government, but 
rather with a conspiracy to form a 
party and groups of people who 
teach and advocate the overthrow of 
the Government by force and vio- 
lence. He says that speech alone is 
involved in the case—not speech plus 
acts of sabotage or unlawful conduct. 
“Not a single seditious act is charged 
in the indictment. To make a lawful 
speech unlawful because two men 
conceive it is to raise the law of con- 
spiracy to appalling proportions.” In 
his view, the question of clear and 
present danger should have been 
submitted to the jury. He declares: 
“Free speech—the glory of our system 
of government—should not be sacri- 
ficed on anything less than plain and 
objective proof of danger that the 
evil advocated is imminent. On this 
record no one can say that petition- 
ers and their converts are in such a 
strategic position as to have even the 
slightest chance of achieving their 
aims,” 

The cases were argued by Harry 
Sacher, George W. Crockett, Jr., and 
Abraham J. Isserman for petitioners, 
and by Philip B. Perlman, the Solici- 
tor General, and Irving S. Shapiro 
for the United States. 


CONSTITUTIONAL LAW 


Complaint Alleging Conspiracy To 
Deprive Citizens of Federal Consti- 
tutional Rights Held Not To State 
Cause of Action 


® Collins v. Hardyman, 341 U. S. 
651, 95 L. ed. Adv. Ops. 806, 71 S. Ct. 
937, 19 U. S. Law Week 4371. (No. 
217, decided June 4, 1951.) 

This was an action brought by 
Hardyman and others against Col- 
lins and others for damages for vio- 
lation of plaintiffs’ civil rights, al- 
legedly occurring when defendants 
broke up a meeting of plaintiffs’ 
political club called to oppose the 
Marshall plan. The action was based 
on an 1871 federai statute which pro- 
vides civil liability for conspiracies 
to deprive citizens of federal consti- 
tutional rights. The United States 
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District Court dismissed the com- 
plaint, holding that the statute does 
not grant redress for invasions of civ- 
il rights at the hands of individuals, 
but applies only to injuries to civil 
rights by persons acting under color 
of state law. The Court of Appeals 
for the Ninth Circuit reversed. 

I'he Supreme Court reversed in an 
opinion by Mr. Justice JACKSON 
which held that the complaint did 
not state a cause of action under the 
statute. He holds that the conspira- 
cies defined in the portion of the 
statute relied upon are limited to 
conspiracies “for the purpose of de- 
priving . . . of the equal protection 
of the laws, or of equal privileges 
and immunities under the laws”. 
There was no such conspiracy here, 
Mr. Justice JAcKsoNn declares, “There 
is not the slightest allegation that de- 
fendants were conscious of or trying 
to influence the law, or were endeav- 
oring to obstruct or interfere with it. 
... Plaintiffs’ rights were certainly 
invaded, disregarded and _ lawlessly 
violated, but neither their rights nor 
their equality of rights have been, or 
were intended to be, denied or im- 
paired ...and may be vindicated in 
the same way and with the same elf- 
fect as those of any other citizen who 
suffers violence at the hands of a 
mob”. The opinion notes that a con- 
spiracy by private individuals might 
be of such magnitude and effect as to 
work a deprivation of equal protec- 
tion of the laws or of equal privileges 
and immunities under the laws, and 
avoids the question of the constitu- 
tional power of Congress to author- 
ize civil actions for injuries of the 
kind alleged here. 

Mr. Justice DouGLas and Mr. Jus- 
tice BLAcK joined in a dissenting 
opinion written by Mr. Justice 
Burton. He declares that plain- 
tiffs’ right to petition the Federal 
Government for a redress of griev- 
ances was violated and that the con- 
duct complained of “does not differ 
materially from the specific conspir- 
acies which the Court recognizes that 
the statute was intended to reach”. 
“Congress certainly has the power to 
create a federal cause of action in fa- 
vor of persons injured by private in- 









dividuals through abridgment of fed- 
erally created constitutional rights” 
the dissent declared. 

The case was argued by Aubrey 
N. Irwin for the petitioners, and by 
A. L. Wirin and Loren Miller for 
the respondents. 


LABOR LAW 


Picketing for Purpose of Forcing Gen- 
eral Contractor To Break Contract with 
Nonunion Subcontractor Held To Con- 
stitute Unfair Labor Practice 

= National Labor Relations Board 
v. Denver Building and Construc- 
tion Trades Council, 341 U. S. 675 
95 L. ed. Adv. Ops. 782, 71 S. Ct. 
943, 19 U. S. Law Week 4359. (No. 
393, decided June 4, 1951.) 

Like Nos. 85, 108 and 313, re- 
viewed below, this case dealt with an 
alleged violation by a labor union 
of Section 8 (b) (4) (A) of the Na- 
tional Labor Relations Act as 
amended by the Labor Management 
Relations Act of 1947, which makes 
it an unfair labor practice for a labor 
union or its agents “to engage in... 
a strike... where an object thereof is 
(A) forcing or requiring... any em- 
ployer or other person...to cease 
doing business with any other per- 
son... .” A general contractor for a 
building in Denver, Colorado, 
awarded a subcontract for electrical 
work on the building to a firm that 
employed nonunion workmen. Res- 
pondent caused a picket to be placed 
at the site of construction. Union 
members working at the project 
thereupon stopped work, leaving on- 
ly the nonunion employees of the 
subcontractor at work. The general 
contractor notified the subcontractor 
to leave the job so that it could com- 
plete the work; upon removal of the 
nonunion workers, the union with- 
drew its pickets and the union men 
went back to work. The subcontrac- 
tor filed charges with the National 
Labor Relations Board, which issued 
the complaint in this case alleging 
that respondents had engaged in o1 
caused strike action to be taken on 
the project by employees of the gen- 
eral contractor and other subcontrac- 
tors, an object of which was to force 
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the general contractor to cease doing 
business with the subcontractor. 
After the Board received the charges 
but before it filed the complaint 
based on them, it petitioned the fed- 
eral district court for injunctive re- 
lief. That court dismissed the peti- 
tion on the ground that the activities 
complained of did not affect inter- 
state commerce. The Board adopted 
its examiner’s findings and recom- 
mendations and ordered respondents 
to cease and desist from engaging in 
the activities charged. Respondents 
appealed to the United States Court 
of Appeals for the District of Colum, 
bia Circuit, which held, one judge 
dissenting, that the conduct com- 
plained of affected interstate com- 
merce sufficiently to give the Board 
jurisdiction but set aside the order 
of the Board on the ground that 
“the action in the circumstances of 
this case is primary and not second- 
lg rea! 

The Supreme Court reversed in 
an opinion written by Mr. Justice 
Burton. He disposes of the res- 
pondents’ contention that the case 
was res judicata, saying that the dis 
trict court’s refusal to grant injunc- 
tive relief was, under the statute, an 
independent proceeding that did not 
foreclose a second proceeding on the 
merits. He also finds in the record 
a sufficient connection with inter- 
state commerce to give the Board 
jurisdiction. 

On the merits, he rejects respond- 
ents’ contention that their primary 
dispute was with the general con- 
tractor and that their purpose was 
to force the general contractor to 
make the project an all-union job. 
The only way by which the union 
could have accomplished that pur- 
pose, Mr. Justice BURTON says, was 
to force the subcontractor off the 
job and that, in turn, could be 
done only by terminating the con- 
tract between it and the general con- 
tractor. He accepts the Board’s hold- 
ing that if an object of the strike was 
to terminate the subcontract it fell 
under the ban of the statute. He also 
rejected an argument that the con- 
duct of the union was immunized as 
freedom of speech, saying that Sec- 
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tion 8(c) of the act, safeguarding 
freedom of speech, “does not apply 
to a mere signal by a labor organiza- 
tion to its members... to engage in 
an unfair labor practice . . .” which 
he finds the picketing in this case to 
be. 

It was noted that Mr. fustice 
Jackson would have affirmed the 
judgment of the Court of Appeals. 

Mr. Justice DoucLas, with whom 
Mr. Justice REED joined, wrote a 
dissenting opinion in which he said 
that the union was not attempting 
to destroy the subcontractor be- 
cause of his attitude, 
but was merely asserting the “basic 
protest in trade union history” that 


nonunion 


union men not be compelled to work 
alongside nonunion men. Declaring 
that the presence of the subcontrac- 
tor in this case has “no significance 
so far as the evils of the secondary 
boycott are concerned”, he says that 
he would give scope to Section 8 (b)- 
(4) by reading it to apply to the case 
“where an industrial dispute spreads 
from the job to another front”. 

The case was argued by David P. 
Findling for the Board, and by Wil- 
liam E. Leahy for respondents. 


LABOR LAW 


Picketing for Purpose of Forcing Gen- 
eral Contractor To Break Contract 
with Nonunion Subcontractor Held To 
Constitute Unfair Labor Practice 

® Local 74, United Brotherhood of 
Carpenters and Joiners of America, 
A. F. of L. v. National Labor Rela- 
tions Board, 341 U. S. 707, 95 L. ed. 
Adv, Ops. 800, 71 S. Ct. 966, 19 U. S. 
Law Week 4368. (No. 85, decided 
June 4, 1951.) 

This was a companion case to No. 
393, supra, and No. 108, infra, and, 
like them, involved a charge of un- 
fair labor practices on the part of a 
union. In 1947, one Parker con- 
tracted to improve and renovate a 
dwelling near Chattanooga, Tennes- 
see. The only wall and floor cover- 
ings available for the purpose in 
the vicinity were obtained at a 
store that insisted upon using its 
own nonunion help to install them. 
The petitioners called upon the car- 
penters, members of the union, to 
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refuse to work on the dwelling be- 
cause of the presence of nonunion 
workers, Upon complaint by the Na 
tional Labor Relations Board, the 
district court denied relief under Sec- 
tion 8 (b) (4) on the ground that the 
conduct complained of took place 
before the effective date of the act 
(August 22) and was therefore law- 
ful. The carpenters had stopped 
work on Avugust 21. 

After the Court of Appeals for 
the Sixth Circuit had reversed the 
district court and ordered enforge- 
ment of the Board’s order, the Su- 
preme Court granted certiorari, af- 
firming in an opinion by Mr. Justice 
BurTON, who cited his opinion in 
the Denver case, reviewed supra, 
in holding that “it is enough that 
one of the objects of the action com- 
plained of was to force” cancellation 
of the contract for. installment of 
the wall and floor covering. As for 
the union’s contention that all their 
actions took place before the effec- 
tive date of the act and were there- 
fore not within its prohibitions, Mr. 
Justice Burton adopted the hold- 
ing of the Board that the fact that. 
the dispute began before August 22 
was immaterial since the strike it 
engendered continued after that 
date. 

The case was argued by Charles 
H. Tuttle for petitioners, and by 
Mozart G. Ratner for the respond- 
ent. 


LABOR LAW 


Picketing for Purpose of Forcing 
General Contractor To Break Con- 
tract with Nonunion Subcontractor 
Held To Constitute Unfair Labor 
Practice 


® [nternational Brotherhood of Elec- 
trical Workers, Local 501, A. F. of L., 
v. National Labor Relations Board, 
341 U. S. 694, 95 L. ed. Adv. Ops. 
793, 71 S. Ct. 954, 19 U. S. Law Week 
4365. (No. 108, decided June 4, 
1951.) 

This was a companion case to 
Nos, 393 and 85, supra, and involved 
the same section of the National La- 
bor Relations Act as amended by 
the Labor Management Relations 
Act. In this case, the union induced, 
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by peaceful picketing, unionized em- 
ployees of a subcontractor on a con- 
struction project to engage in a 
strike to force the general contractor 
to terminate its contract with an- 
other subcontractor who employed 
nonunion workers. 

The Supreme Court’s opinion, by 
Mr. Justice Burton, affirmed the 
decisions of the district court and 
the court of appeals whieh ordered 
enforcement of the N.L.R.B.’s order 
requiring the union to cease and de- 
sist. Most of the issues in this case 
arose in No. 393, supra, and were 
disposed of by a citation to that case. 
However, the union here contended 
that its activities were protected by 
Section 8(c) of the Act (“The ex- 
pressing of any views, argument, or 
opinion ...shall not constitute or 
be evidence of an unfair labor prac- 
tice under any of the provisions of 
this Act, if such expression contains 
no threat of reprisal or force or 
promise of benefit”). In other 
words, petitioners contended that 
Section 8(c) permitted peaceful 
picketing even though that picketing 
induced a secondary boycott, de- 
clared to be an unfair labor prac- 
tice by Section 8 (b) (4) . To this con- 
tention, Mr. Justice BURTON says 
that there is nothing in the legisla- 
tive history of the Act to justify an 
interpretation that Congress in- 
tended to limit its proscription of 
secondary boycotting to cases where 
the means of inducement amounted 
to a “threat of reprisal or force or 
promise of benefit”. Such an inter- 
pretation, he says, would be destruc- 
tive of the purposes of Section 8 (b) - 
(4). Declaring that the remedial 





function of Section 8(c) is “to pro- 
tect noncoercive speech by employer 
and labor organization alike in fur- 
therance of a lawful object”, he says 
that it serves that purpose ‘without 
extending its protection to speech or 
picketing in furtherance of unfair 
labor practices such as are defined in 
§ 8(b) (4)”. 

It was noted that Mr. Justice 
Reep, Mr. Justice Douctas and 
Mr. Justice JAcKsoN would have 
reversed the judgment of the courts 
below. 

The case was argued by Louis 
Sherman for petitioners, and by 
Mozart G. Ratner for the respond- 
ents. 


LABOR LAW 
Union Did Not Engage in Unfair 
Labor Practice When Its Pickets In- 
duced Employees of Neutral Cus- 
tomer Not To Enter Plant for Which 
Union Sought Recognition as Col- 
lective Bargaining Representative 


® National Labor Relations Board 
v. International Rice Milling Com- 
pany, 341 U. S. 665, 95 L. ed. Adv. 
Ops. 777, 71 S. Ct. 961, 19 U. S. Law 
Week 4357. (No. 313, decided June 
4, 1951.) 

This case was argued with Nos. 
393, 85 and 108, reviewed supra, but 
is distinguishable from them on its 


facts. The International Brother- 
hood of Teamsters, Chauffeurs, 
Warehousemen and Helpers of 


America, Local 201, A. F. of L. es- 
tablished a picket line about the mill 
of the Kaplan Rice Mills, Inc., at 
Kaplan, Louisiana, for the purpose 
of securing recognition of the union 
as the collective bargaining represen- 
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tative of the mill’s employees. The 
truck drivers of a customer of the 
mill were turned away by the pickets 
when the truck approached the mill. 
The National Labor Relations Board 
adopted the findings and conclusions 
of its trial examiner but disagreed 
with his recommendation that the 
facts constituted a violation of Sec- 
tion 8 (b) (4) (A) or (B), and dismissed 
the complaint. The Court of Appeals 
set aside the dismissal and remanded 
for further proceedings. 

Mr. Justice Burton delivered 
the ‘opinion of the Supreme Court 
reversing on the ground that “the 
union’s picketing and its encourage- 
ment of the men on the truck did 
not amount to such an inducement 
or encouragement to ‘concerted’ 
activity” as the Act proscribes. Stress- 
ing the fact that the decision is 
limited to the narrow confines of the 
issues as they were presented to the 
Court, Mr. Justice BurToN pointed 
out that there was no attempt by 
the union to induce any action by 
the employees of the neutral cus- 
tomer that would be more wide- 
spread than the one complained of, 
and that the picketing was directed 
at the mill and its employees in a 
“manner traditional in labor dis- 
putes”, not itself proscribed by the 
statute. He notes that Congress made 
it clear that it did not seek to in- 
terfere with the ordinary strike and 
sustains the action of the Board and 
the judgment of the Court of Ap 
peals on the single issue before the 
Court. 

The case was argued by David P. 
Findling for p. ‘itioner, and by Con- 
rad Meyer III for respondents. 


®" His means of producing conviction, whether with a 
court or a jury, were plainness, conciseness, and accu- 
racy. He was persuasive, because of his rejection of all 
superfluous and irrelevant matter, and because it was 
known that he disdained all the mere devices of speech. 
Mr. Webster said of him, that “his great mental charac- 
teristic is clearness; and the power of clear statement is 
the great power at the bar.” 
Curtis, A Memoir of Benjamin Robbins Curtis, LL.D. 
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Army and Navy . . . National Guard 
. . . National Guard was ‘federally 
recognized” by Dick Act of 1903 rather 
than National Defense Act of 1916 
within meaning of Army and Air Force 
Vitalization and Retirement Equaliza- 
tion Act of 1948 granting retirement 
pay for twenty years of federal service. 


s Price v. U.S., U.S. Ct. of Claims, 
October 2, 1951, Jones, Ch. J. 
Chief Judge Jones, writing for the 
Court of Claims, held in this case 
that a retired major general who had 
served in the Pennsylvania National 
Guard from 1886 to 1933 was en- 
titled to retirement benefits under 
§302 (a) of the Army and Air Force 
Vitalization and Retirement Equali- 
zation Act of 1948, 62 Stat. 1081. 
That Act provides for retired pay 
for members of the reserve compo- 
nents, including “the federally rec- 
ognized National Guard prior to 
1933”, who attain the age of sixty 
years and who have accumulated 
twenty or more years of satisfactory 
service. The Government argued 
that there was no federal recogni- 
tion of the National Guard prior 
to the passage of the National De- 
fense Act of 1916, 39 Stat. 166. How- 
ever, the Court said that “This con- 
tention, we think, is based on an 
extremely narrow and arbitrary con- 
cept of the term ‘federally recog- 
nized’ ” and ruled that the Dick Act 
of 1903, 32 Stat. 775, had “federally 
recognized” the Guard. That Act, 
Judge Jones stated, had extended 
federal control over the organized 
state militia since it “set up certain 
standards of training, service and 





EDITOR'S NOTE: The omission of a cite 
tion to United States Law Week or to 
the appropriate official or unofficial re- 
ports in any instance does not mean 
that the subject matter has not been di- 
gested or reported in those publications. 





discipline, and made compliance 
with these standards a prerequisite 
to the receipt of Federal funds. .. . 
We cannot see how this sort of con- 
trol can be exercised by the Federal 
Government without the legislation 
authorizing such control constitut- 
ing a degree of recognition.” The 
Court concluded that the Nationa! 
Defense Act merely extended further 
the federal control over the National 
Guard already initiated by the Dick 
Act. Plaintiff was found qualified for 
retirement pay on the basis of his 
service after 1903, which was in ex- 
cess of the required twenty years 
federal service. 

Judge Madden in a dissenting 
opinion argued that the words 
“the federally recognized National 
Guard” referred to a process that 
necessarily must have occurred after 
1916. He said that in §74 of the 
National Defense Act of 1916 the 
word “recognition” was used for the 
first time and describes a future 
procedure requiring the taking of 
a prescribed oath. 


Civil Service . . . veterans . . . statute 
granting veterans passing civil serv- 
ice examination ten point preference 
held unconstitutional as _ violating 
state constitution’s ban on class legis- 
lation when applied to veterans tak- 


ing promotional examinations. 


® Commonwealth of Pennsylvania ex 
rel. Maurer to Use of Braden and Em- 
ployees of Dept. of Public Safety and 
Police Dept. of City of Pittsburgh 
v. O'Neill, etc., Pa. Sup. Ct, E. 
D., September 24, 1951, Drew, Ch. 
J. (Digested in 20 U.S. Law Week 
2120, October 2, 1951). 

The question presented in this 
case was the constitutionality of the 
Pennsylvania Veterans Preference 
Act granting a ten-point bonus to 
veterans who “shall successfully pass 


a civil service appointment or promo- 
tional examination . . .” as applied 
to promotional examinations. The 
statute was challenged as being un- 
constitutional class legislation. Pre- 
viously, the Court had ruled in Com- 
monwealth ex rel. Graham v. Schmid, 
333 Pa. 568, 3 A. (2d) 701, that prefer- 
ence for veterans in the case of origi- 
nal appointments was constitutional 
because “the discipline, experience 
and service represented by the veter- 
ans’ military activity makes them 
more desirable applicants for public 
positions where discipline, loyalty 
and public spirit are essential, than 
those who have not served in one of 
our military organizations”. But the 
Court found that in authorizing the 
ten-point preference for promotional 
examinations the legislature “has 
placed far too high a value on the 
benefit to the public service of the 
military training of veterans . . . in 
determining who is to be awarded 
a promotion, the skill of the particu- 
lar examinees in the performance of 
their tasks is the prime considera- 
tion and compared to it the training 
gained by veterans solely as a result 
of military service becomes of very 
little importance”. Chief Justice 
Drew concluded that to credit veter- 
an examinees with the ten-point 
preference is a “totally unjustified 
appraisal of the value of their mili- 
tary training and highly prejudicial 
to the public service”. 

Justice Stearne wrote a dissenting 
opinion in which Justices Stern and 
Ladner joined. He said that he could 
see no distinction between an ap- 
pointment and a promotion. More- 
over, the majority's opinion assumes, 
he stated, that the nonveteran “neces- 
sarily ‘catches up’ with the veteran in 
experience, loyalty and discipline 
when the time arrives for the two to 
take a promotional examination”. 
In his opinion, the classification is 
not unreasonable, since “The non- 
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veteran does not necessarily acquire 
during the course of his service with 
the fire department that loyalty, 
discipline and experience already 
possessed by the veteran before as- 
suming or being promoted to a posi- 
tion with the department.” Refer- 
ence was then made to czses from 
California, lowa, Massachusetts, New 
York, Kansas and Ohio, upholding 
the constitutionality of similar stat- 
utes as applied to promotional ex- 
aminations. 
Labor Law . . . employees striking to 
force an employer to agree to an un- 
lawful union-security contract held to 
forfeit their right to reinstatement .. . 
principle of condonation not applicable 
to unlawful strikes violating public pol- 
icy although employer did not assert 
illegality of strike as ground for dis- 
charge. 

= In re Mackay Radio and Tele- 
graph Co., Inc., Mazzolo and Ro- 
bitzer, etc., Case Nos. 2-CA-285, 2-CA- 
411, 2-CA-261, NLRB, October 14, 
1951. 

On the ground that employees 
who strike to compel their employers 
to adopt an illegal union-security 
contract forfeit their rights to rein- 
statement or other protection under 
the National Labor Relations Act, 
the National Labor Relations Board 
dismissed a complaint charging the 
employers with committing unfair 
labor practices by discharging cer- 
tain employees. The union-security 
contract requested by the union was 
unlawful as the union had failed to 
comply with the filing requirements 
of the Act. The Board found that 
the ensuing strike was “unlawful 
from its inception” and “By partici- 
pating in such a strike, the strikers 
forfeited their rights to the protec- 
tion of the Act.” 

The majority further held that 
the “principle of condonation” does 
not apply to participation in unlaw- 
ful strikes, but applies only to “un- 
protected” strike activity, such as 
violent conduct during an otherwise 
lawful activity or activity unpro- 
tected for policy reasons. In those 
cases, the Board said, the employer's 
interests were those principally jeop- 
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ardized, but here the strike was 
against public policy. It sought to 
violate “the very Federal law under 
which relief was being sought’. The 
opinion stated that even though the 
employers may have condoned con- 
duct violative of public policy by not 
asserting the illegality of the strike 
as the ground for discharge and by 
not discharging all the strikers, the 
Board itself had no license to over- 
look such conduct. 

Emphasis was placed, however, on 
the fact that the ruling does not hold 
that participation in an unlawful 
strike automatically terminates the 
strikers’ employment relationship. 
Nor, the opinion said, does the 
majority rule as to whether an em- 
plover, after permanently reinstat- 
ing employees who participated in 
an unlawful strike, may subsequent- 
ly discharge or otherwise discipline 
them for having engaged in such ac- 
tivity. The Board stated: “We decide 
no more than is required by the facts 
in this case: namely, that the em- 
who participated in the un- 
lawful strike of the kind herein 
found may not invoke the protec- 
tion of the Act because they were 
denied permanent reinstatement at 
the end of the strike, even though 
the Respondents may have failed to 
assert the illegality of the strike as 
the basis for denying reinstatement 
to such strikers.” 

In a dissenting opinion written 
by Board Member Houston, he said 
that it was not proved that the strike 
was unlawful because the evidence 
did not establish that the strikers 
consciously sought to compel the 


ployees 


employers to do anything that would 
“necessarily” have violated the Act. 
He argued that when the strike be- 
gan there were before the parties no 
specific union-security proposals up- 
on which the union spokesman had 
taken a hard and fast position. Be- 
sides, he said that assuming the strike 
was unlawful, the principle of con- 
donation should be applied as it 
has been in the past. It was noted 
that the distinction between unlaw- 
ful and unprotected strikes has “no 
validity” since “In either event, the 
strikers are initially denied the pro- 









tection of the Act because of the 
sound public policy to discourage 
conduct which is deemed to be con- 
trary to the public interest”, and it 
is immaterial whether it ‘“contra- 
venes sound public policy, or wheth- 
er it also constitutes a violation of a 
specific statute”. 


Labor Law . . . National Labor Rela- 
tions Board . . . National Labor Rela- 
tions Board, as quasi-judicial agency, 
has inherent power to control practice 
before it and regulate its Bar. . . at- 
torney who attacked lawyer represent- 
ing Board's General Counsel during 
hearing before Trial Examiner 
pended from practice before Board for 
two years. 

= In re Camp, NLRB, September 12, 
1951. 

During the course of a proceeding 
before a Trial Examiner of the Na- 
tional Labor Relations Board an 
attorney assaulted a lawyer represent- 
ing the Board’s General Counsel. As 
a result, the Board prohibited the 
attorney from practicing before the 
Board or its agents “directly or in- 
directly” for a period of two years. 

The Board’s authority to conduct 
the disciplinary proceeding was chal- 
lenged on several grounds. The at- 
torney contended that the Board had 
no authority to suspend him from 
future practice before that agency 
since that power was not specifically 
granted by statute and the Board’s 
published rules only provided that 
“contemptuous conduct” occurring 
at a hearing would be grounds for 
exclusion from that proceeding. Re- 
jecting this argument, the Board 
stressed its position as a quasi-judi- 
cial agency “entrusted with the en- 
forcement of a declared public pol- 
" which must have the “power 
reasonably to control practice before 
it in the interest of preventing dis- 
ruption of its proceedings and to 
protect its processes and agents from 
being held up to disrepute”. “Such 
power”, the Board said, “is as in- 
dispensable to the regular conduct of 
this agency’s business and to the 
proper administration of justice by 
it as the corresponding power of a 
court is necessary to the court. Such 
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power is a natural and necessary con- 
comitant of the Board’s basic statu- 
tory functions; no express statutory 
provision is required to create it; 
nor can it be made to depend upon 
the Board’s authority to make rules.” 

Also rejected by the Board was the 
argument that since §6(a) of the 
Administrative Procedure Act gives 
any person compelled to appear be- 
fore an agency the right to be rep- 
resented by counsel, the Board could 
not limit such person’s choice of 
representation. However, the Board 
answered that this provision does 
not affect its inherent power to regu- 
late the conduct of counsel chosen 
by a person compelled to appear 
before the Board. The legislative 
history of the Administrative Pro- 
cedure Act does not show that Con- 
gress intended to qualify the pre- 
existing power of any agency to regu- 
late its Bar, the opinion stated. 

It was further argued that the 
disciplinary action was defective 
since it was not undertaken pursu- 
ant to a published rule or regulation. 
The Board replied that the rule to 
show cause why he should not be 
disciplined gave the attorney suffi- 
cient notice of the nature of the pro- 
ceeding, and further, the Board is 
free to resort to ‘its adjudicatory 
function and deal with such prob- 
lems on a case-to-case basis. 

The Board’s order does not affect 
the attorney’s general practice of 
law, it was noted. 

Board Member Reynolds dissented 
in part since he believed that the 
two-year order was too harsh and 
that the attorney’s exclusion from 
further participation in the case be- 
fore the Trial Examiner was a “sufh- 
ciently corrective remedy”. On the 
other hand, Board Member Houston 
concurred specially, stating that he 
would have the exclusion order run 
for five years. He termed the two- 
year order “unwarranted leniency in 
remedying the situation”. 


Labor Law . . . in enforcing broad 


no-solicitation rule, department store 
whose president gave antiunion 
speech to employees during working 


hours on company premises six days 
before representation election must 
provide union with reasonable oppor- 
tunity to present its case . . . com- 
pany unlawfully interfered with em- 
ployees’ choice of bargaining repre- 
sentative. 


a In re Bonwit Teller, Inc., Amal. 
gamated Clothing Workers, CIO, 
and Retail Clerks International 
Assoc., Case Nos. 2-RC-1026 and 
2-CA-1052, NLRB, October 4, 1951. 


A four-member majority of the 
National Labor Relations Board 
held in this case that a retail depart- 
ment store had interfered with its 
employees’ freedom of choice in the 
selection of a bargaining representa- 
tive, violating §8 (a) (1) of the Na- 
tional Labor Relations Act. Six 
days before a representation election 
was held the company president ad- 
dressed the employees on company 
time and premises and announced 
that wage increases were pending. 
In the Board’s opinion this speech 
constituted a “promise of benefit” 
to the employees for voting against 
the union, prohibited by the Act. 

More emphasis was placed, how- 
ever, on the finding that the com- 
pany '.ad violated the Act by refus- 
ing the union’s request for an 
opportunity to speak to the em- 
ployees under conditions similar to 
those attending the president's 
speech. The Board said that the 
company’s no-solicitation rule, pre- 
venting the union from addressing 
the employees in the store either on 
working or nonworking time, had 
been applied discriminatorily since 
the company itself had utilized the 
premises to campaign against the 
union. In addition, the Board found 
that its decision was justified by §7. 
The Board said that that section, 
which gives employees the right 
freely to select or reject union or- 
ganization, “necessarily encompasses 
the right to hear both sides of the 
story under circumstances which rea- 
sonably approximate equality ...an 
employer who chooses to use his 
premises to assemble his employees 
and speak against a union may not 
deny that union’s request for the 
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same opportunity to present its case, 
where the circumstances are such 
that only by granting such request 
will the employees have a reasonable 
opportunity to hear both sides.” But 
not every refusal to grant such a 
union request will amount to a viola- 
tion of the Act, the Board noted, 
since each situation must be met on 
a “case-to-case” basis. In this case, 
the no-solicitation rule prevented 
union contact with the employees 
inside the store and the proximity of 
the president's speech to the election 
“imposed a practical limitation on 
out-of-the-store contact by the union 
after the speech”. The Board or- 
dered the company to cease and 
desist from its illegal activity and set 
aside the representation election 
held after the president’s speech. 

Member Reynolds concurred and 
dissented in part. In his opinion, 
the right to free speech guaranteed 
by §8(c) of the Act permits an 
employer to address his employees 
concerning a forthcoming election 
without being guilty of applying dis- 
criminatorily a no-solicitation rule. 
He pointed out that the company’s 
business is conducted in New York 
City, where there are abundant 
facilities for union meetings which 
the union could have utilized to reach 
the employees. 


Public Utilities . . . Federal Power 
Commission may license private power 
company’s construction of dam at site 
within project approved by Congress 
in Flood Control Act of 1944 for which 
no governmental construction had 
been authorized. 


= United States on Relation of 
Chapman, Secretary of the Interior 
v. Federal Power Commission and 
Virginia Electric and Power Co., etc., 
C.A. 4th, October 1, 1951, Parker, 
C. J. 

The Secretary of the Interior peti- 
tioned the Court to set aside an order 
of the Federal Power Commission 
granting a private power company a 
license to construct a dam at a site 
on the Roanoke River. Congress had 
authorized a plan for the develop- 
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ment of the river, but no govern- 
ment construction had been author- 
ized at the particular site for which 
the license had been granted. In 
denying the petition, the Court first 
determined that the Secretary had no 
standing to sue since he was not a 
party “aggrieved” by the Commis- 
sion’s order within the meaning of 
16 U.S.C. 825 L(b). The Secretary 
argued that if the Government built 
the dam, he would have the right 
to sell the electric power produced, 
but the Court replied that the statute 
confers no right or interest in any 
power project upon the Secretary 
since it merely provides how the 
surplus power shall be disposed of. 

Petitioner’s principal contention 
was that Congress’ approval of the 
entire river development removed 
the project from the licensing power 
of the Commission, although Con- 
gress had authorized construction of 
only two parts of it. In the Court's 
opinion, however, the Flood Control 
Act of 1944, 58 Stat. 891, which au- 
thorized plans for flood control and 
river basin development throughout 
the country, could not be reasonably 
construed as meaning that all the 
projects embraced in the plans were 
to be constructed without further 
congressional authorization and were 
thus withdrawn from private devel- 
opment under license from the Com- 
mission. Judge Parker said that con- 
gressional approval of a plan does 
not authorize and adopt it for con- 
struction by the Government, but 
merely lays down in general terms 
the policy of development to be 
followed. 

The Court also rejected the con- 
tention that the Commission had 
transcended its authority or abused 
its discretion in granting the license. 
Although the project privately li- 
censed did not conform to the general 
plan approved in 1944, the Court 
found that the changes were of no 
significance with respect to the fed- 
eral purposes of the river develop- 
ment, the project was economically 
feasible for private development and 
the granting of the license did not 
involve the surrender to private in- 
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terests of valuable public power 
rights. 


Social Security . . . old-age assist- 
ance .. . Federal Security Adminis- 
trator's termination of old-age assist- 
ance payments to state not complying 
with federal act's requirement that 
information concerning recipients not 
be disclosed for purposes unconnected 
with program's administration upheld 
as not clearly erroneous determina- 
tion. 
= State of Indiana v. Ewing, Federal 
Security Administrator, U.S.D.C., 
D.C., September 7, 1951, Holtzoff, 
D. J. (Digested in 20 U. S. Law 
Week 2102, September 18, 1951). 

Granting the Federal Security Ad- 
ministrator’s motion for summary 
judgment, District Judge Holtzoff 
held that the Administrator’s de- 
termination that the Indiana Wel- 
fare Act does not comply with the 
requirements of the Federal Social 
Security Act could not be set aside 
as clearly erroneous. The federal act 
requires that information concern- 
ing recipients of old-age assistance 
not be disclosed except for purposes 
directly connected with the admin- 
istration of the program. The basis 
for the Administ:ator’s action re- 
fusing to make further payments to 
Indiana was found in a _ recent 
amendment to the Indiana Welfare 
Act, §93, requiring that reports con- 
taining the names and addresses of 
all recipients of payments be made 
public records, open to public in- 
spection. However, §93(a) forbids 
the disclosure of such names for any 
purpose not directly connected with 
the administration of public assist- 
ance, and counsel for Indiana argued 
that this section limited §93 so as to 
cut down the right to public inspec- 
tion. Nevertheless, the Court held 
that since the proper interpretation 
of the statute is debatable, and 
since the Administrator must in the 
first instance determine whether a 
state plan complies with the require- 
ments of the federal statute, his rul- 
ing should not be set aside as being 
clearly erroneous. 

[The federal and state laws were 
later brought into alignment by an 





amendment providing that federal 
welfare funds could be denied to no 
state for making public the names 
of persons receiving aid allotments. 
On October 25, 1951, the Federal 
Security Administrator announced 
that Indiana relief payments cover- 
ing the months of August through 
November had been certified to the 
United States Treasury for payment 
to Indiana. ] 

[The Illinois Attorney General on 
October 29, 1951, issued a ruling 
holding that public inspection of 
Illinois welfare program rolls is per- 
missible provided that the informa- 
tion obtained from the rolls is not 
used for political or commercial 
purposes. ] 


Further Proceedings in Cases 
Reported in This Division 


=» The following action has been 
taken in the Supreme Court of the 
United States: 

CERTIORARI GRANTED, October 15, 
1951: Uebersee Finanz-Korporation, 
A. G. v. McGrath—Aliens (35 A.B. 
A.J. 329, April, 1949, 37 A.B.A.J. 
227, March, 1951); Pollak v. Public 
Utilities Commission of the District 
of Columbia—Public Utilities (36 
A.B.A.J. 224, March, 1950, 37 A.B. 
A.J. 612, August, 1951). 

Order entered June 4, 1951, deny- 
ing certiorari vacated and petition 
for writ of certiorari granted, Octo- 
ber 22, 1951: Sacher et al. v. US.— 
Contempt (36 A.B.A.J. 763, Septem- 
ber, 1950; 37 A.B.A.J. 536, July, 
1951). 

CERTIORARI DENIED, October 15, 
1951: Lynn v. Lynn—Husband and 
Wife (37 A.B.A.J. 376; May, 1951). 

CERTIORARI DENIED, October 22, 
1951: In re Carter—Constitutional 
Law (35 A.B.A.J. 849, October, 1949; 
37 A.B.A.J. 224, 706, March, Septem- 
ber, 1951). 
= The following action has been 
taken by the New York Court of 
Appeals: 

AFFIRMED, October 18, 1951: In 
re Burstyn, Inc. v. Wilson, N.Y. 
Comr. of Education, and Myers, et 
al., as Regents of the University of 
the State of N. Y.—Constitutional 
Law (37 A.BA.J. 532; July, 1951). 

























ng 


er- 
la- 
ot 
ial 


49; 


een 
of 


In 
|.Y. 
, et 
. of 
nal 
a1). 














Department of Legislation 


Charles B. Nutting, Editor-in-Charge 








Institutional Research and Legislative Drafting 


# There is an old saying, popular 
in academic circles, that history re- 
peats itself and historians repeat 
each other. To a considerable extent, 
the comment has relevance in con- 
nection with legal research. Most 
such research, if it can be dignified 
by that name, has consisted of the 
exam ination of opinions of judges of 
appellate courts. Cases all too fre- 
quently have been decided on the 
basis of judicial precedent without 
real consideration being given to 
the social, economic or scientific 
factors actually involved. The result 
has been that law has been largely a 
closed system which, to mix a meta- 
phor, has fed upon itself. The con- 
sequent malnutrition has had serious 
consequences. To revitalize the body 
of the law it badly needs nourish- 
ment from outside itself. Specifically, 
it needs a generous infusion of ma- 
terials from other disciplines. 

But, by the same token, the other 
disciplines can benefit from the in- 
fluence of the law. Sterility of re- 
search is not confined to the legal 
profession. It was Thomas Reed 
Powell who once described certain 
institutes of social studies as places 
where the counters don’t think and 
the thinkers don’t count. Research 
which is confined to the tedious ac- 
cumulation of data and the equally 
tedious analysis of what has been 
gathered may afford a modicum of 
intellectual pleasure to the collector 
but it scarcely qualifies as a contri- 
bution to the welfare of mankind. It 
is research which, no matter how 
basic or theoretical it may be at its 
inception, has a possibility of ulti- 
mate application to the solution of 
human problems and the advance- 
ment of human needs that deserves 
our approbation and support. To a 
large extent in social and economic 
fields and perhaps to an increasing 


degree in the area of physical science 
as well, this application is brought 
about through governmental action 
based on the enactment of laws. 

If this is true, the lawyer has an 
unparalleled opportunity for public 
service in working with representa- 
tives of other disciplines to prepare 
the legislation through which social, 
political and economic reforms may 
be made effective. In co-operative 
action of this character the law be- 
comes more directly an instrument 
of social advancement than it can 
ever be if it always looks inward. 
And lawyers themselves benefit from 
association with experts in other 
fields. 

Considerations of this sort have 
been largely responsible for the de- 
velopment at institutions such as 
the University of Pittsburgh of re- 
search programs conducted largely 
by lawyers but requiring the co- 
operation of political scientists, ex- 
perts in the field of public health, 
economists, engineers and others. A 
large university is, of course, the 
natural place for the creation of such 
programs. This is true in part be- 
cause persons possessing the re- 
quired skills are readily available 
and often, through prior friendly 
association, are able to work together 
without developing the animosity 
which sometimes appears when pro- 
fessional prestige may be involved in 
the solution of a problem. Further- 
more, persons in academic life are 
frequently more willing and able to 
devote time and attention to dealing 
with social and economic problems 
of a general nature than are those 
whose efforts are necessarily directed 
primarily to handling matters of im- 
mediate practical importance. Final- 
ly, the public confidence which is 
usually accorded unbiased, scientific 
and nonpolitical research as con- 





ducted by university groups, is often 
of the greatest aid in securing the 
adoption of a program when it is 
finally developed. 

The advantages of a group ap- 
proach to social problems are too 
obvious to require extended com- 
ment. Almost all questions of im- 
portance in this area are so complex 
that they require the aid of several 
specialities for their solution. The 
matter of juvenile delinquency, for 
example, may well involve the revi- 
sion of legislation dealing with juve- 
nile offenders but the wise drafting 
of such laws requires consultation 
and advice from sociologists, psychi- 
atrists, physicians, economists and 
child psychologists. So it is with such 
problems as public health, commu- 
nity planning, conservation and 
many others. Just as teams of spe- 
cialists were needed to develop the 
atom bomb, so other teams will be 
needed to solve the pressing prob- 
lems of society. 

Although determinations of policy 
and information regarding technical 
problems must necessarily be sought 
from those in other fields, the lawyer 
is in a unique position to “quarter- 
back” the team. Once it becomes evi- 
dent to the other members that the 
lawyer has no desire to dominate 
them or to determine matters of 
policy regarding which he has no 
special knowledge, he will be re- 
spected for his skill in analysis, his 
ability to reconcile conflicting points 
of view and his power to translate 
into clear and effective language the 
thoughts of others. 

Of course, the lawyer himself must 
possess qualifications which are not 
universally shared by members of 
the profession. Apart from skill as 
a legislative draftsman, he must have 
respect for the learning and wisdom 
of his colleagues. He must have an 
abiding interest in the solution of 
social problems. He must have im- 
agination. Above all, his attitude 
must be constructive and positive 
rather than merely negative. A legal 
adviser whose efforts are confined to 
pointing out why things cannot be 
done is worse than useless. Lawyers 
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of this type have brought the word 
“legalistic” into the vocabularies of 
workers in other fields and it is be- 
cause of them that members of the 
legal profession are often viewed 
with suspicion if not with alarm by 
those who are not members of the 
profession. 

Given these qualifications, the 
lawyer member of the team need not 
feel inferior because he does not 
have the specialized knowledge that 
the technical experts possess. Wins- 
ton Churchill, in speaking of deal- 
ing with scientists and technological 








warfare said, “I... had had much 
practice as a Minister in handling 
things I did not understand.” So it 
is with the lawyer engaged in a pro- 
gram of institutional research and 
drafting. For he is professionally 
adept at marshalling the resources of 
experts in other fields, in discerning 
the importance of their contribu- 
tions, in separating the important 
from the trivial and in welding to- 
gether apparently unrelated techni- 
cal knowledge into a socially signi- 
ficant whole. 

Thus it is that the lawyer, particu- 
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® Prepared by Committee on Publications, Section of Taxation, Harry K. Mans- 
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Tax Problems Arising from Federal Price Controls— 
Accounting Periods 


= In the October issue of the Jour- 
NAL, this department discussed the 
deductibility of payments made 
with respect to alleged violations of 
federal price controls. Price and 
wage controls raise further tax ques- 
tions as to the proper time for in- 
cluding items in income or for de- 
ducting expense items in the case of 
taxpayers on either the cash or ac- 
crual basis of accounting. 
Although price and wage control 
cases do present special facts, the 
general principles applicable to or- 
dinary problems of cash and accrual 
accounting apply to price and wage 
control cases as well. For instance, 
in Utica Knitting Co. v. Shaughnes- 
sy, —F. Supp.—(N.D.N.Y., 1951) the 
court, applying general rules of 
accrual accounting, held that an 
accrual basis taxpayer could deduct 
damages paid for violations of 
O.P.A. price regulations in the year 
the damages were paid, even though 
the takpayer continued to contest 
the matter by taking an appeal. 
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And in Charles G. Tufts, 6 T.C. 217 
(1946), it was held that an em- 
ployee on the cash basis received 
income when a 1942 salary increase 
was paid in 1943, rather than when 
voted in 1942, for the employee had 
no effective control over the amount 
in 1942 inasmuch as the employer 
did not accrue or credit it in any 
way during 1942 pending clarifica- 
tion of salary restrictions. Further- 
more, the Tax Court, in rejecting a 
taxpayer’s contention that the re- 
quirements of Section 24(c) of the 
Internal Revenue Code had been 
impliedly modified by the Price 
Control Act of 1942, as amended, 
refused to apply special rules to 
these cases. Fervel Topek, 9 T.C. 
763 (1947). 

The most frequent problems have 
centered about wage and salary re- 
strictions. The Bureau of Internal 
Revenue took the position that 
where an employer was ready and 
willing to pay a wage or salary in- 
crease for which approval by wage 


larly if he is a member of the faculty 
of a large, well-equipped university 
is able to contribute immeasurably 
to the cause of social betterment. 
Although this apparently obvious 
fact has been given little recognition 
there are signs that there is an in- 
creasing realization of the impor- 
tance of his role. Law schools 
throughout the country should ac- 
tively concern themselves with pro- 
moting institutional research and 
by so doing will greatly extend their 
influence within the communities 
they serve. 


and salary stabilization authorities 
was sought, a deduction for payment 
of any approved increase should be 
taken in the year the application for 
approval was filed, to the extent that 
the payment related to services ren- 
dered in the year of application or 
years prior thereto. I. T. 3716, 1945 
Cum. Bull. 140; cf. Fervel Topek, 
supra. 

This ruling, however, did not 
cover many situations. Some em- 
ployers did not seek approval, be- 
lieving the increase to be legal. In 
Hooker Electrochemical Company, 
8 T.C. 1120 (1947), the employer 
was satisfied by opinion of counsel 
that payment of an incentive bonus 
for 1942 to two employees was legal 
and so delivered checks to the em- 
ployees in that year. The employees, 
however, did not cash the checks in 
1942, but themselves sought and ob- 
tained formal approval. of the in- 
crease from the Salary Stabilization 
Unit in the following year. The Tax 
Court held that the amounts were in- 
cludible in the employees’ income 
when the checks were received in 
1942 and also were then properly 
accrued by the employer as deduc- 
tions. 

In other cases, employers voted an 
increase in pay, but refrained from 
either seeking approval or making 
the payment while the restrictions 
were in effect; the pay increase was 
made later after restrictions were re- 
moved. The Tax Court has held, in 
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this situation, that an accrual basis 
employer may deduct the increase 
for the later year when it is paid. 
Woodlawn Park Cemetery Company, 
16 T.C. 1067 (1951); Altlumor Man- 
ufacturing Company, Inc., 12 T.C. 
949 (1949) (conceded by Commis- 
sioner on this point). The same re- 
sult was reached where approval of 
the pay increase was refused and 
payment of the increase was deferred 
until restrictions were removed. Buf- 
falo Shook Co., Inc., 10 T.C.M. 820, 
promulgated August 29, 1951. The 
Tax Court decided that these situa- 
tions fell within the rule of Lucas v. 
Ox Fibre Brush Company, 281 U.S. 
115, holding that a deduction with 
respect to payments for past services 
may be taken in the year the obliga- 
tion to pay is incurred in the absence 
of a “prior agreement” to make the 
payment. The Tax Court observed 


Books for Lawyers 
(Continued from page 913) 


practitioner could find no better 
book than this with which to ap- 
proach the problem of advising his 
clients on estate and gift tax matters 
and the proper planning of their 
estates so as to avoid needless tax 
extravagance. 

It should be emphasized, of course, 
that for any lawyer who wishes to do 
a competent job, Mr. Lasser’s book 
is merely an introduction and no 
lawyer should attempt to play the 
complicated game of estate plan- 
ning without supplementing his 
reading by such works as Wormser 
on Estate Planning, Shattuck, Estate 
Planners Handbook, and, most es- 
pecially, Polisher on Estate Planning. 
It goes without saying, of course, 
that a thorough knowledge of the 
law applicable to wills and trusts 
and, particularly today, that deal- 
ing with powers of appointment, is a 
primary requirement for the lawyer 
engaged in estate planning. For 
those lawyers who desire to enter 
this field, Mr. Lasser’s book is an 
invaluable introduction; for those 


that any agreement to pay an increase 
in salary, without the necessary ap- 
proval of proper authorities, would 
be illegal and unenforceable. Hence, 
there could be no binding “prior 
agreement”. Earlier analogous cases 
had held that salary increases limited 
by contract to amounts approved by 
the R.F.C. were not deductible in 
the year voted to the extent the in- 
creases were disapproved by the 
R.F.C. Cotton States Fertilizer Com- 
pany, 47 B.T.A. 748 (1942); Smith- 
Lustig Paper Box Manufacturing 
Company, 1 T.C. 503 (1943). 
With respect to pension trusts, the 
Bureau of Internal Revenue seems 
to be taking a position strictly ad- 
hering to the finality imposed by the 
annual accounting period. The Bu- 
reau has announced that it will 
approve an otherwise qualified pen- 
sion or profit-sharing plan even 


who are already masters of the field, 
this book is a useful and convenient 
refresher course and an excellent 
general guide to a complicated area 
of the law. 


CurisTIiAN M. LauriTzEN II 
Chicago, Illinois 


Hanpsoox ON PARLIA- 
MENTARY LAW. By Joseph T. 
Karcher. New Jersey Academy Press. 
1951. $3.00. Pages 96. 

Books have been written with the 
noble objective of clearing up the 
confusion surrounding the use of 
parliamentary law, but often, by seek- 
ing to cover every situation that 
might possibly arise at a meeting, 
these guides have succeeded only in 
increasing the confusion of their 
reader on the subjeet. 

Karcher contends in his handbook 
that only a few of the numerous par- 
liamentary rules actually come into 
play in the average meeting or as- 
sembly and, with that basic assump- 
tion, he occupies himself with ex- 
plaining only those rules. His lan- 
guage is simple, his explanation 
brief and his hypothetical cases to 








Tax Notes 


though it contains a provision for 
recapture of contributions if wage 
or salary stabilization authorities 
should refuse to approve it. P.S. No. 
68. If the wage or salary stabilization 
authorities should disapprove the 
plan in the same taxable year that 
the contributions are made and the 
contributions are returned to the 
employer, it is understood that the 
Bureau holds that the transaction is 
to be treated as a wash. But, if the 
wage or salary disapproval should 
come in a later taxable year, then 
the deduction for contributions 
should be taken, as usual, when they 
are made, but the amount of re- 
covery is to be included in income 
for the year the plan is disapproved. 
Apparently, the date of application 
for approval, stressed as the con- 
trolling factor in I.T. 3716, supra, 
is not material in this situation. 


illustrate the use of the rules are 
well chosen. The book is easily read 
and would be understood even by 
those delightful chairwomen of the 
afternoon women’s clubs made so 
popular by the cartoons in the New 
Yorker magazine. 

Lawyers called in to conduct 
meetings of Boards of Directors or 
of social, fraternal or political asso- 
ciations will find this book quite 
helpful. Of considerable value is a 
simple yet comprehensive chart in 
the back of the book giving a synop- 
sis of motions with their order of 
priority, whether amendable and 
debatable, and the required vote for 
passage. 

It is regrettable that the author 
did not place an index in this hand- 
book so that a chairman called on 
during a meeting for a ruling could 
quickly find the discussion of the 
author on the matter. The book con- 
tains a sample form of resolutions 
and one of the minutes, and a typi- 
cal certificate of incorporation, con- 
stitution and set of by-laws for an 
association. 

CHEsTER J. BYRNs 
Chicago, Illinois 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young « Editor-in-Charge 











Draft Statute of an International Criminal Court 


# By resolution adopted on Decem- 
ber 12, 1950, the General Assembly 
of the United Nations voted to estab- 
lish a committee, composed of repre- 
sentatives of seventeen named states, 
to prepare a draft convention and 
proposals relative to the establish- 
ment of an international criminal 
court. Pursuant to this resolution, 
such a committee met at Geneva 
from August 1 to August 31, 1951. 
Fifteen states were represented, in- 
cluding the United States, the United 
Kingdom and France, but not the 
Soviet Union or any states of the 
Soviet group. The United States 
member, who was elected chairman 
of the committee, was George Maur- 
ice Morris, a former President of 
the American Bar Association; his 
alternate was John Maktos, of the 
Department of State. 

The committee decided early in 
its session that it was not called upon 
to debate broad questions of prin- 
ciple as to the need or. desirability 
of an international criminal court; 
these were questions for the General 
Assembly to decide. The committee 
felt that its function was rather to 
frame some concrete proposals—to 
draw, as it were, a picture of what 
such a court might look like—for the 
Assembly to have before it during its 
deliberations. It concentrated there- 
fore on drafting a possible statute for 
the court. It was understood within 
the committee that participation in 
this drafting in no way committed 
any member or his government with 
respect to the advisability of estab- 
lishing the court thus mapped out. 

As the committee itself empha- 
sized in its report, its draft statute 
should not be considered the last 
word on the subject; the study, 

in the committee’s opinion, has yet 


to be carried several steps forward be- 
fore the problem of an international 


932 American Bar Association Journo! 


criminal jurisdiction, with all its im- 
plications of a political as well as a 
juridical character, is ripe for decision. 


Yet the work of the committee, as an 
important landmark in the explora- 
tion of the problem, merits careful 
study. 

The proposed draft statute is de- 
signed in the form of a multilateral 
convention to which states will have 
the option of becoming parties. The 
court established by the convention 
therefore will have its own distinct 
legal foundation; it will not be an 
organ of the United Nations in the 
strict sense, though having close re- 
lationships with the U.N. Only states 
that become parties to the statute 
wili be concerned with the affairs of 
the court. 

The court envisaged in the draft 
is a permanent body of nine judges, 
chosen for nine-year terms from 
among persons of the highest charac- 
ter and competence. Judges will be 
elected by representatives of states 
parties to the statute from a panel 
of candidates made up from persons 
nominated by each state. No two 
judges may be of the same national- 
ity and an interesting clause allows 
the election as judges of stateless 
persons. The mechanics of the elec- 
tions are to be supervised by the Sec- 
retary General of the U.N. Judges 
may engage in any occupation not 
incompatible with their positions, 
but must be available when needed. 
The expenses of the court are to be 
met from a fund to be established 
and maintained by the states parties 
in accordance with regulations to be 
agreed upon. 

The court is charged in the draft 
statute with the duty of trying per- 
sons accused of crimes under inter- 
national law and in performing this 
task it. is to apply “international 
law, including international crimi- 


nal law, and, where appropriate, na- 
tional law”. This general duty, how- 
ever, is circumscribed by a number 
of important qualifications. The 
court may exercise only such juris- 
diction as may be conferred on it 
by states parties to its statute, either 
by conventions specifying certain 
classes of cases or, in a particular 
case, by special agreement or uni- 
lateral declaration. A state thus does 
not confer jurisdiction on the court 
merely by becoming a party to the 
statute. 

Furthermore, no grant of juris- 
diction may be made without the ap- 
proval of the General Assembly; this 
is designed to prevent states from 
creating categories of “crimes” not 
generally recognized as such by 
world opinion, or from burdening 
the court with minor offenses. Final- 
ly, no person may be tried before the 
court unless jurisdiction has been 
conferred on it by the state of which 
he is a national and by the state in 
which the alleged crime was commit- 
ted. It will be noted that these pro- 
visions, taken in the aggregate, avoid 
any definition of jurisdiction in the 
statute; this is to be dealt with in 
other instruments. 

Only natural persons may be tried 
before the court, and elaborate pro- 
visions have been included in the 
draft to ensure that persons will not 
be frivolously or maliciously brought 
before it. Proceedings may be insti- 
tuted only by: 

(1) the General Assembly; 

(2) an organization of states au- 
thorized by the General Assembly; 

(3) A state party to the statute 
which has conferred jurisdiction on 
the court over such offenses as are 
involved in the proceedings. 

The last proviso prevents a state 
from instituting proceedings on 
charges of a kind which it is not 
willing to have its own nationals sub- 
jected to before the court. The stat- 
ute provides expressly for challenges 
to jurisdiction, not only by the im- 
mediate parties to the proceedings, 
but also by any state whose nationals 
or territory may be concerned 
therein. 
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A further barrier to irresponsible 
charges is established in the so-called 
“committing authority”, set up to 
exercise functions somewhat analo- 
gous to those of a grand jury. The 
authority, composed of nine mem- 
bers chosen on the same basis as the 
members of the court, is charged with 
making a preliminary examination 
of the evidence and determining 
whether or not a prima facie case 
exists. The accused is entitled to be 
heard and to adduce evidence in 
this proceeding. If a prima facie case 
is made out, the authority is to issue 
a “certificate for trial”. 

Prosecution is not to be left to 
the complainant, but is to be en- 
trusted to a special prosecutor who 
must possess the qualifications re- 
quired for a member of the court. 
The draft statute specifies that he 
is to be chosen for each case by a 
panel of ten persons elected for this 
purpose in the same manner as the 
judges. The prosecutor is required 
to present to the court an indict- 
ment, stating the facts alleged to 
constitute the offense and referring 
to the law under which the charge is 
made, and thereafter to conduct the 
case against the accused. Trials are 
to be held before the court without 
a jury. 

In view of the widely varying legal 
backgrounds of the members of the 
committee which prepared the draft 
statute, the safeguards granted to the 
accused are of particular interest: 
they represent a consensus as to 
what elements were thought to be 
essential to a fair trial. In summary, 
they assure to the accused the fol- 
lowing rights: 

(1) To be presumed innocent 
until proved guilty; 

(2) To know the indictment and 
to have time to prepare his defense; 
(3) To be defended by counsel 





of his own choice; 

(4) To be present, and to have his 
counsel present, at all stages of the 
proceedings; 

(5) If in financial straits, to have 
the expense of his defense defrayed 
from the court funds; 

(6) To have proceedings and 
evidence translated into his own 
language; 

(7) To examine any witness and 
to inspect all evidence; 

(8) To adduce evidence in his 
defense; 

(9) To have the assistance of the 
court in obtaining material which 
the court is satisfied may be relevant; 

(10) To testify or not in his own 
behalf, with no inference to be 
drawn from his refusal to do so; 

(11) To be tried in public, unless 
the court decides otherwise: in the 
interests of justice; 

(12) Not to be tried again for the 
same offense in the court of any 
state which has conferred jurisdic- 
tion upon the international court 
with respect to such offense. 

The draft provides that seven 
judges shall constitute a quorum and 
that judgment and sentence may be 
passed by a majority of the judges 
sitting. Penalties are left to the dis- 
cretion of the court, subject to any 
limitations contained in the instru- 
ment conferring jurisdiction; they 
are to be carried out as provided for 
in conventions regulating the matter 
or as arranged for by the Secretary 
General with any state. Judgments 
are final and without appeal, but 
may be revised if the court is per- 
suaded of the existence of decisive 
new evidence. Clemency, in the form 
of pardon, parole, suspension or re- 
duction of sentence, may also be 
exercised by a special clemency 


board, composed of five members, to 
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be established by the states parties 
to the statute. 

The draft statute obviously does 
not answer all the difficult problems 
involved in the possible establish- 
ment of an international criminal 
court. It appears, indeed, to have 
been the intention of the committee 
to sidestep some of the most difficult, 
such as the precise extent to be given 
to the court’s jurisdiction, the exact 
nature of the crimes to be cognizable 
and the particular law to be applied. 
Yet in setting such matters aside to 
be dealt with in separate arrange- 
ments, the committee may well have 
acted wisely. The great substantive 
questions, which may involve im- 
portant political elements, perhaps 
can best be dealt with in such sepa- 
rate arrangements. These can be 
broad or narrow, general or special, 
as may seem desirable to each state 
in the light of the changing inter- 
national scene. The competence of 
the court might be severely restricted 
at first; but opportunity would be 
afforded for gradual growth should 
world conditions .be favorable and 
should the record of the court com- 
mend itself to states. 

Under the approach which it 
adopted, the committee was able to 
focus its efforts on the structure and 
functioning of the court and its 
work makes a useful blueprint for 
this purpose. The careful framing of 
safeguards against the abuse of the 
court and against any railroading 
of defendants is particularly note- 
worthy. With all its limitations, the 
proposed court would seem to come 
much closer to a judicial ideal than 
ad hoc tribunals of the Nuremberg 
or Tokyo pattern. If only for that 
reason, the possibility of having 
such a court available in the future 
would seem to deserve careful con- 
sideration. 
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300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and may reject because of length. The Board 


is not responsible for matters stated or views expressed in any communication. 





Comments on Article 

on Treaty Law 

# Mr. Deutsch, in his excellent arti- 
cle in the AMERICAN Bar Assoct- 
ATION JOURNAL for September, 1951, 
expresses the views of many lawyers 
respecting the folly and peril of 
adopting by treaty and so establish- 
ing as “the supreme law of the land” 
in the United States the proposed 
Covenant of Human Rights and the 
Genocide- Convention. But in _ his 
forebodings concerning the impact 
of those treaties on the pattern of 
American life he seems to disregard 
the distinction between the freedoms 
guaranteed to the individual by the 
Bill of Rights and the rights re- 
served to the several states. Another 
distinction not sufficiently regarded 
by him is that between the treaty- 
making power of the Federal Gov- 
ernment as an inherent attribute of 
sovereignty and such power as a 
grant to the Federal Government in 
and by the Constitution. 

In one aspect a treaty made by 
the United States, by the President 
with the concurrence of two-thirds 
of the Senators present, is a contract 
between two sovereign nations, each 
politically responsible to the other 
for faithful performance. As a sov- 
ereign power this nation may deal 
by treaty with any subject that it 
deems to be of national concern. 


Fong Yue Ting v. United States, 
149 U. S. 697. That probably is why 
the Constitution expresses no limita- 
tion on the treaty-making power as it 
does on the power of Congress in the 
First Amendment. As the Constitu- 





934 American Bar Association Journal 


tion does not limit expressly the 
treaty-making power, it may well be 
that a treaty adopted under a dele- 
gated power may invade the reserved 
rights of the states, something for- 
bidden to Congress, That is to ques- 
tion whether as against a treaty the 
states have “reserved” any rights. 
But superseding the Bill of Rights 
or any other provision of the Consti- 
tution by a treaty is quite a different 
matter. 

For that contractual power no 
constitutional grant of authority is 
required, except that in the case of 
the United States the mode of exer- 
cising that authority is prescribed 
by the Constitution and must be fol- 
lowed. Ibn Saud, as King of Saudi 
Arabia, possesses the treaty-making 
power though his country has no 
constitution. The sanctions of a 
treaty viewed as an international 
contract are purely political, rang- 
ing from a protest to reprisals or 
open warfare if the matter be grave 
enough. As a compact between sov- 
ereign nations a treaty depends for 
its enforcement on the honor and 
the interest of the parties. Edye v. 
Robertson (Head Money Cases), 112 
U.S. 580; 5 S. Ct. 247; 28 L. Ed. 798, 
804. 

Under the peculiar terms of the 
United States Constitution a treaty 
is also “the supreme law of the 
land”. In other words, it is a domes- 
tic statute, enforceable by individ- 
uals in this country but only to the 
extent that the Constitution makes 
it so. (Head Money Cases, supra, 28 
L. Ed. 798 at 804.) There are deci- 





sions of the United States Supreme 
Court holding that a treaty cannot 
change the Constitution or be held 
valid if in violation thereof. (Boudi- 
not v. U.S., 11 Wall. 616; 20 L. Ed. 
227; Thomas v. Gay, 169 U.S. 264; 
18 S. Ct. 340; 42 L. Ed. 740). While a 
treaty is “the supreme law of the 
land” (Art. VI), so is an Act of Con- 
gress (Art. VI), and each is “the su- 
preme law of the land” solely by 
reason of the provisions of the 
United States Constitution. Neither 
treaty nor act is superior to the 
other. If a treaty or an Act of Con- 
gress could in effect nullify the Bill 
of Rights or any part of the Constitu- 
tion, it could nullify the whole or 
the clause declaring the treaty or 
act to be “the supreme law of the 
land”. That would be legislative par- 
ricide. The Boudinot opinion says 
that a treaty may supersede a prior 
act of Congress bui also that an act 
of Congress may supersede a prior 
treaty. To the same effect are a num- 
ber of later decisions. (Pigeon River, 
etc., Co. v. Cox, 291 U.S. 138; 54 S. 
Ct. 361; 78 L.Ed. 795 at 805, and de- 
cisions there cited.) The fact that 
some treaties are self-executing does 
not affect the power of Congress to 
repeal such treaties or at least render 
them ineffectual even though they 
may deal with subjects concerning 
which Congress could not deal ef- 
fectively by enacting purely munici- 
pal legislation. For example, Con- 
gress could not accomplish by statute 
what was accomplished by the Mi- 
gratory Bird Treaty with Canada. 
“Here”, as Justice Holmes said, in 
Missouri v. Holland, 252 U.S. 416; 
64 L.Ed. 641 (1920), “a national in- 
terest of nearly the first magnitude is 
involved. It can be protected only 
by national action in concert with 
that of another power.” But in that 
case the question was whether the 
treaty made under a power delegated 
to the Federal Government by the 
Constitution had invaded the re- 
served rights of the State of Mis- 
souri. The Bill of Rights was not in- 
volved. There can be no question 
that, as neither the constitutions nor 
statutes of the states are “the su- 
preme law of the land”, a treaty may 
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override them (Clark v. Allen, 331 
U.S. 503; 67 S.Ct. 1431; 91 L.Ed. 
1633 (1946) ). However, we need 
not become excited over invasion of 
states’ rights, or what were formerly 
regarded as states’ rights, through 
the treaty-making power in view of 
what has happened to them in the 
way of invasion by Act of Congress 
through the commerce clause and 
the welfare clause of the Federal 
Constitution. 
EusTACE CULLINAN 

San Francisco, California 


Questions Value of 
Summer Apprenticeship 


a The letter of Marcus C. Redwine, 
published in your August, 1951, issue 
should not go unnoticed. 

The experiment in Kentucky of 
apprenticeship training of law stu- 
dents is only a faltering step in the 
right direction. A greater degree of 
apprentice training of advocates is 
advisable. It should: 

(a) Be part of the law school 
curriculum; 

(b) Obtain full law school credit; 


(c) Be compulsorily required of 
every student in order to graduate. 

Many of us are skeptical of the 
value of sporadic summertime law 
office experience. In the first place, 
the courts are usually closed during 
the summer. Secondly, three to six 
weeks’ law office training seldom 
takes the boys out of the office li- 
brary where they do legal research 
quite similar to what they do in the 
law school library. Thirdly, appren- 
tices have virtually no opportunity 
to meet the clients and the witnesses. 
They do not actually partake in the 
progress of a law case from the cli- 
ent’s first visit to the actual verdict 
in the trial court. 

The would-be lawyer should, be- 
fore he obtains his license to prac- 
tice, come in contact with the human 
elements of a case as a would-be doc- 
tor meets the patients in a hospital 
during his interneship and before 
being licensed to practice. Hearing 
the client at his initial visit; learning 
how to diagnose and analyze his legal 





problem; preparing the necessary 
pleadings and practice motions; in- 
terviewing the witnesses and getting 
ready for trial by sifting out the 
essential admissible evidence; sitting 
in at the actual give and take of a 
trial—all these are a minimum of the 
practical work of the law with which 
the student should be acquainted be- 
fore he is held out to be a lawyer. 

Appreciative as we are of any step 
in the direction of apprenticeship 
training for law students, we respect- 
fully submit that more is required 
than a few weeks of voluntary sum- 
mertime training by the law student. 

We have observed many ambitious 
young students who have taken 
summertime jobs in New York law 
offices while attending our leading 
university law schools the rest of the 
year. Upon graduation they had lit- 
tle if any more of the practical work- 
ing knowledge of the law than their 
confreres who did not have the bene- 
fit of this summertime clerkship. 
Something more compulsory in the 
way of law school training to attain 
more practical knowledge would 
seem desirable. 

In closing, we are grateful that 
Kentucky's experience confirms our 
statement in the article that the law- 
yers would co-operate wholehearted- 
ly. The American Bar, when called 
upon to do a voluntary, worthwhile 
service, has always responded nobly. 


A. S. CUTLER 
New York, New York 


Doubts Efficacy 
of Apprentice Plan 


® I have read with a great deal of 
interest the article in the March is- 
sue of the JourNat by A. S. Cutler, 
of the New York Bar, relative to the 
lack of experience and training of 
young lawyers who are about to 
commence the practice of their pro- 
fessions. 

This very timely article brings to 
light a subject which has been in my 
mind during most of my forty years 
experience as a trial lawyer. 

I, personally, when I left law 
school was more fortunate than the 
average student about to engage in 
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a profession. I was able to go into 
my father’s office where I was re- 
quired to study for one year before 
I took the bar examination in the 
State of Washington. I then spent 
another year working with other 
lawyers and members of the firm be- 
fore I took a case to try on my own. 

As Mr. Cutler so aptly puts it, 
the young lawyer when he finishes 
his law course only has the theory 
of the law generally. He does not 
have any practical training or ex- 
perience in the state where he in- 
tends to return and enter into the 
practice. 

I have long felt that some system 
of apprenticeship should be _ re- 
quired before a young lawyer is 
turned loose on the unsuspecting 
public, and believe me, they are un- 
suspecting. The average person feels 
that all that is necessary to constitute 
a good and competent attorney is 
that he be admitted to practice law 
and have a certificate to that effect. 
We who have been in the practice for 
many years know that this is not 
true; yet we hesitate to tell a friend 
or client that we are better prepared 
to handle his business than the 
young lawyer just out of law school 
and recently admitted to the prac- 
tice. We hesitate to tell the people 
that a young lawyer without expe- 
rience isn’t worth one-tenth of what 
a competent, experienced lawyer is 
worth; yet these facts are true. 

I doubt whether the plan outlined 
by Mr. Cutler would work—that is 
taking the student into a law office 
to learn a case, because clients are 
peculiar people. Every client thinks 
that his case, no matter how small, 
is the most important piece of busi- 
ness that the lawyer has in his office, 
and probably to that client it is. But 
I have long hoped that the time 
would come that when a young man 
has graduated from a good school of 
law that he should spend at least 
one year as an apprentice under some 
well fortified and well established 
lawyer, so that he might learn how 
cases are prepared in the particular 
state in which he practices. He 
should learn to know what facts re- 
cited to him constitute a cause of 
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action, or constitute a defense to a 
cause of action; he should learn how 
to prepare a trial brief on every sub- 
ject which ‘could possibly be raised 
in the trial of his litigation, either in 
support of his own case, or to meet 
any challenge raised by the opposi- 
tion; he should likewise know how 
to properly plead a case of action; 
how many different manners in 
which a cause can be pleaded; how 
to answer a complaint; how to 
properly set up an afhrmative de- 
fense; and then how to prepare his 
testimony for proper prescntation to 
the court. All of these things are im- 
portant to the proper trial of litiga- 
tion. A case improperly prepared is 
no case at all. 

It might be that the various states 
could work out some type of appren- 
ticeship wherein the young graduate 
could first pass an examination en- 
titling him to be an apprentice and 
to appear in court in association 
with an experienced practitioner. I 
believe in this way a lot of the dif- 
ficulties of young men could be over- 
come. 

The young lawyer is not only at 
a disadvantage himself, but he places 
the older and more experienced law- 
yer who opposes him in a difficult 
position. The experienced lawyer, if 
he has any heart at all, feels like a 
heel in taking technical or other ad- 
vantage of the inexperienced man, 
and very often I believe the courts 
are inclined to feel sympathetic to- 
ward the young lawyer who is trying 
his first cases, and doing his best to 
present his case, which is also a dis- 
advantage to the older practitioner. 

I should like to see this subject 
suggested by Mr. Cutler further car- 
ried out through your columns to see 
if some means can be arrived at 
which would take care of that neces- 
sary element so vital to the success- 
ful practice of the law, commonly 
called “experience”. 

I desire to thank Mr. Cutler for 
his article, and also the JourNAL for 
its publication. Let’s have more ar- 
ticles in the JouRNAL along this line. 


Haroitp N. Nuzum 
Montrose, California 
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Suggests Supplement 
to Apprentice Plan 


® The article by A. S. Cutler in the 
March number of the JOURNAL con- 
cerning inadequate law school train- 
ing, states most forcefully the prob- 
lem which is of utmost importance 
both to the profession and to the 
public, and his plan for solving that 
problem seems to me to be deserving 
of the active support of the Associa- 
tion. 


I should, however, like to suggest 
a supplement to his plan, which 
might perhaps give the senior law 
student a little more comprehensive 
knowledge of the problems faced by 
the practitioner. To have the stu- 
dent associated with counsel from 
the beginning to the end of one or 
two lawsuits during his senior year, 
is of great value, but many and per- 
haps most lawsuits are not com- 
pleted in the eight or nine month 
period of the senior year. In addi- 
tion to having the student partici- 
pate in lawsuits therefore, I think 
it would be of great value to have 
him spend a day a week, or more 
than that if time would permit, in a 
law office, not just as an errand boy, 
and not just spending his time in 
the library, but actually spending the 
day with one of the members of the 
firm and meeting with him the vari- 
ous problems which arise during the 
average day in any busy law office. 
For example I think the senior stu- 
dent would get a great deal of useful 
experience in participating in the 
first interview with a client who 
comes to the office to have a will 
or a trust prepared; or from partici- 
pating in the negotiations which 
might lead to a contract for the pur- 
chase and sale of a business estab- 
lishment. 


This sort of program could easily 
be correlated with Mr. Cutler's sug- 
gestion, the student could receive 
credit from his law school for the 
time spent in this activity. If the 
law school insisted upon it, he could 
be graded upon his work in the law 
office. Most important, it would pro- 
vide the student with at least a lit- 
tle practical knowledge of the type 





of problem which the practitioner 
faces, and his method of approach to 
those problems. 

Epcar W. [ONES 
Canton, Ohio 


A Plan To Curb 
Bureaucratic Lobbying 


® Lawyers frequently rail at the 
evils of bureaucracy, but few of them 
have followed the notable example 
of Judge Arthur T, Vanderbilt who 
devoted so much time to the adminis- 
trative law code. Instead of railing, 
why should not bar associations 
come forth with practical suggestions 
for curbing the evils of bureaucracy? 

The basic evil is the limitless at- 
tempt to increase appropriations and 
to expand personnel. Congressmen 
have frequently exposed the cam- 
paigns of pressure groups instigated 
by bureaus which feared appropria- 
tion cuts. In fact, most government 
departments have established well- 
organized propaganda departments. 
One essential of any effective measure 
is to thwart the political control of 
the Attorney General. 

Here is one suggestion. Have you 
a better? 

A BILL 


To Prevent Bureaucratic Campaign 
ing, Against Government Econom) 
It shall be a misdemeanor for any 
United States official or employee, ex- 
cept as otherwise stated herein, to 
transmit any communications, written, 
printed or reproduced, by United 
States mail or to circulate the same 
in any manner, which shall advocate, 
instigate, or attempt to instigate, pub- 
lic opposition to any reduction by 
Congress in any federal appropria 
tions. Prosecution for any such of- 
fense may be brought by information 
and conducted in the United States 
District Court of any District where 
such communication was delivered, 
sent, circulated or received, by any 
federal or state prosecuting officer, 
any such state officer being hereby, 
for the purposes of this Act only, 
made a federal officer. There shall 
be excepted from this Act statements 
that are wholly factual communicated 
to Congress without other publication 
by Cabinet offices or department 
heads. 
Epwarp W. ALLEN 
Seattle, Washington 
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Danger in Proposal 
To Curb Communists? 


® Doubtless many of us from time 
to time feel the exasperation which 
doubtless motivated Mr. Coil’s let- 
ter proposing a new constitutional 
amendment pertaining to Commu- 
nists (May issue, page 389). It is 
that very exasperation which pro- 
vokes, even more deeply, the layman 
that makes it essential for the law- 
yer and the jurist to retain their 
sense of fairness and proportion. 

The case of In re Milligan, ren- 
dered during a period of national 
passion, elevated our Supreme Court 
to a new stature, viewed by the 
standards of any period. The justice 
administered by this nation during 
the conduct of war crimes trials in 
recent years has demonstrated that 
passion does not supplant our de- 
sire for fairness. One cannot elevate 
competing, or conflicting, systems of 
jurisprudence by degrading our own. 

The major danger of Mr. Coil’s 
proposal lies in the difficulty of de- 
termining what persons should be 
deprived of their constitutional 
rights, and of placing this determi- 
nation in the hands of an elective 
body swayed by passions of the mo- 
ment. If one is charged by an un- 
friendly neighbor with having sym- 
pathized with Communism, how 
shall the truth of this charge be 
tested? If constitutional protections 
are abandoned, the witch hunt is on. 
Similarly, many well intentioned 
persons have joined organizations 
having high sounding titles which 
have later been shown to be Com- 
munist inspired. We would lose 
many conscientious ministers and, 
perhaps, even lawyers. If Mr. Coil 
extended his test to those persons 
who swear at, and not by, our pres- 
ent Government, we might lose all 
our Republicans and half of our 
Democrats. 

Mr. Coil, in conclusion, states that 
75,000 Communists in this country 
would suddenly find they were never 
in favor of Communism. It would 
seem that the absorption of unwill- 
ing and disloyal citizens in this man- 
ner would afford no solution. It 








would merely close the mouths of 
dissenters from public expression as 
in totalitarian states. It would not 
cure their views. An underground is 
much more dangerous to security 
than a vociferous, but mistaken, 
minority. 

We are developing means of fer- 
reting out Communists and, even 
under our cumbersome but equi- 
table system of justice, closing in 
upon them. Additional legislation 
can be adopted, under our Constitu- 
tion, which will be even more ef- 
fective. But Star Chamber proceed- 
ings are not in accordance with our 
ideas of justice, and I, for one, do 
not want to see my fellow citizens 
browbeaten into false confessions, 
sent to concentration camps, or ex- 
ecuted without a semblance of a fair 
trial. 

There is an old poem which con. 
tains these lines: “If you can keep 
your head when all about you are 
losing theirs... .. ” Surely, lawyers 
and jurists, representing the balance 
wheel of civilization, must continue 
to subscribe to this philosophy. 


Joun ALAN APPLEMAN 
Urbana, Illinois 


Another Expresses Dissent 
from Communist Oath Policy 


*" Arguments against the anti-Com- 
munist oath proposed by the Associa- 
tion have been printed in the 
JourNAL, but it appears to me that 
one aspect of test oaths of this kind 
has not been sufficiently emphasized. 

The proposed oath requires the 
lawyer to state, among other things, 
whether he ever has been a member 
or supporter of an organization that 
espouses the overthrow of the United 
States Government by illegal means. 
I suppose that “supporter” clearly 
includes anybody who has ever made 
a financial contribution to such an 
organization. 

Did you ever contribute $5 to 
Russian war relief? To medical relief 
in the Spanish Civil War? Do you 
remember whether you did or did 
not? 


Well, certain organizations that 
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collected such contributions have 
been listed by the Attorney General 
of the United States as disloyal. 

A lawyer had better not sign 
the proposed oath without hunting 
through his old checkbook stubs, as 
the FBI has lists of the contributors 
to such organizations. If the lawyer 
reveals such a contribution in his 
affidavit he subjects himself to the 
risk of an immediate investigation to 
“determine his fitness” to continue 
as a lawyer. If he fails to reveal it 
he subjects himself to the risk of a 
future investigation to determine the 
willfulness of his false affidavit. 

The undesirability of either type 
of investigation is a strong reason 
why test oaths have been abandoned 
in the past and why they ought not 
to be revived. 

WALTER T. FIsHER 
Chicago, Ilinois 


First Law School 
Argument Again 


= I wish to extend a belated thank 
you to the JourNnat for publishing 
“America’s First Law School” in the 
May issue. It is most encouraging for 
a young lawyer to be recognized by 
his national professional body's 
magazine, in such grand company 
with our most eminent jurists and 
practitioners; I might say that it is 
a very wonderful feeling to know 
that the American Bar Association 
in a very real sense is the sum total 
of each and every lawyer-member, 
and can and does afford opportunity 
for expression to even its youngest 
and most “obscure” members. 
With regard to the article, I feel 
that I should comment upon Burton 
S. Hill’s letter published in the Aug- 
ust issue of the JourNAL, and also 
upon a similar letter which I re- 
ceived from William Dean Embree, 
of the New York Bar, who is the 
President of the Yale Law School 
Association. Both of these gentlemen 
have pointed out the possibility that 
my contention that William and 
Mary had the first American law 
school, as presented in the article, 
is erroneous, inasmuch as the Litch- 
field Law School may have been in 
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operation prior to December 4, 1779. 

As I wrote to Mr. Embree recent- 
ly, there can be no question that 
William and Mary had the first 
American law school if we use the 
term “law school” in its modern 
sense, 1.€., a professional school op- 
erating as an integral unit of a col- 
lege or university. To the best of 
my knowledge, the Litchfield Law 
School never was part of Yale Uni- 
versity or any other college or uni- 
versity, and never awarded any law 
degrees of its own. I don’t believe 
that the Yale Law School has ever 
claimed to have evolved from the 
school founded by Tapping Reeve 
at nearby Litchfield, whereas the 
school at William and Mary, from 
its inception to the present, has al- 
ways operated as an integral part 
of the college. By the same token, 
Oxford would not properly be con- 
sidered the oldest law school in the 
Anglo-American world if the non- 
university-affliated Inns of Court 
in London—which I am sure ante- 
date the Vinerian professorship of 
law at Oxford, first held by Black- 
stone—were considered “law schools” 
in the sense in which I used the term. 

I hope this etter may serve to 
amicably quell the tempest I seem 
to have stirred up on this moot yet 
vital point. 

IrA BERNARD DwoRKIN 

Flemington, New Jersey 


Simmons’ Resolution 

Should Be Reprinted 

® If there appeared in the JOURNAL 
during the past ten years, an article 
which deserved more widespread at- 
tention than “A Resolution for the 
American People”, page 412 of the 
June issue, I do not recall it. 

What this country needs more 
than anything else is a standard of 
ethics for public officials, whether 
elected or appointed and irrespective 
of their political affiliations. 

At high and low levels, morality in 
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government during recent years has 
so degenerated that parents now find 
it a problem to inculcate in their 
children a respect for law and order. 

In my opinion, a reprint of this 
article, as is, should appear in every 
newspaper and magazine of the land. 

GEorGE J. MAGER 

St. Louis, Missouri 


New Legislation 

About Bail on Appeal? 

= The well-known Harry Bridges 
is out on bail pending appeal on a 
conviction in the United States Dis- 
trict Court in San Francisco. 

On February 2 at a public meeting 
in Portland, Oregon, Bridges de- 
clared: 

We had a fighting trial but a lousy 
judge. The whole case was shot 
through with stool pigeons, perjurers 
and liars. I thought the federal courts 
were different. Once, the judge prac- 
tically invited my counsel outside in 
the alley. I’m sorry he didn’t take 
him up on it. 

It was found necessary to pass an 
antipicketing bill for the protection 
of the federal trial courts. In view 
of the Bridges’ incident and some 
other recent occurrences, isn’t it 
also going to be necessary to pass 
some legislation about bail on ap- 
peal? 

CLaupE McCoLiocn 


United States District Court 
Portland, Oregon 


Patent Law and 

a Mathematical Axiom 

® Mr. Rifkind’s views of the June 
issue are not very convincing because 
the “segregation” of the patent laws 
he disfavors is already taking place. 
Even a layman can not read many 
patent decisions without finding 
some new limitation placed on some 
patent owner in such basic things 
as equitable estoppel, res judicata, 
the law of torts or contracts. Of 
course it would be far better for 
the same rules of law to serve all. 
But if the patent owners are to be 
regarded as a dangerous class of liti- 


gants, who must be guarded by spe- 
cial rules, it seems these rules should 
be made by jurists having special 
knowledge of the subject. 

In the Mercoid case Mr. Douglas 
solemnly tells us a patent is misused 
because the owner exercises only a 
part, instead of all, of the monopoly 
it gives him. Enforcing only part, in- 
stead of all, of the monopoly he says 
enlarges the monopoly. 

For over three thousand years, 
even elementary mathematics has 
rested on the assumption that any 
part of the whole of anything, is less 
than that whole. Perhaps Mr. Rif- 
kind might listen to Cromwell say, 
“Bethink ye by the bowels of Christ 
—ye may be mistaken”, and be less 
sure that some of judicial patent law 
could not be wrong. 

Locan R. Croucn 
Jackson, Mississippi 


Are We Willing 
To Give Up Veto? 
= Mr. White in his article of the 
June issue of the JourNAL would 
amend Articles 27 and 108 and 109 
of the United Nations Charter so as 
to alter or repeal the veto-vote as pro- 
vided in these articles. He would 
amend the Charter not by compli- 
ance with the provisions as set out 
in these articles for “amendment”, 
because, he says, Russia can block 
such a move: that he, therefore, 
would adopt the scheme for altering 
the Charter that we used in the adop- 
tion of our present Constitution. 

Suppose we effect an amendment 
in accord with Mr. White's sugges- 
tion. Is United States willing to give 
up the veto-vote? I think not. 

Since, manifestly, the veto-vote is 
a mutual need of all nations is it too 
much to require by amendment a 
plebiscite under supervision of 
United Nations to determine the 
wishes of the people on the merit 
of a veto-vote? 

J. E. James 


Arlington, Virginia 
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current LAW MAGAZINES 





Calvin P. Sawyier + Editor-in-Charge 


Antitrust LAW —“‘Anti- 
Trust Law in Wisconsin”: Ralph J. 
Geffen, writing in the July issue of 
the Wisconsin Law Review (Vol. 
1951—No. 4; pages 657-684), makes a 
survey of the common law and stat- 
utory trade regulation in Wisconsin, 
coupled with an analysis of enforce- 
ment. It is an interesting addition 
to one’s thinking in this branch of 
corporate law, which is generally 
overshadowed by federal legislation. 
The local situation in Wisconsin is 
of particular significance, in view of 
the establishment in 1947 of a state 
antitrust division directed by statute 
to co-operate with the federal agency. 
(Address: Wisconsin Law Review, 
Law School of the University of 
Wisconsin, Madison, Wis.; price for 
a single copy: 75 cents.) 


Evwencr—“required Records, 
the McCarran Act, and the Privi- 
lege Against Self-Incrimination”: 
Bernard D. Meltzer, in the summer 
issue of the University of Chicago 
Law Review, (Vol. 18—No. 4; pages 
687-728) writes a study of the basis of 
the privilege against self-incrimina- 
tion and decisions dealing with its 
application to documents which one 
is required by the government to 
keep. The author concludes that 
the due process clause and the privi- 
lege against unreasonable search 
and seizures are more appropriate 
protection against unjustified inva- 
sions of privacy than the privilege 
against self-incrimination. 

The May-June issue of Illinois 
Law Review, (Vol. 46—No. 2; pages 
274-291) contains a thoughtful com- 
ment on the McCarran Act, entitled 
“The McCarran Act—Detection or 
Defection”. In view of the highly 
controversial nature of this legisla- 


tion, aimed at dealing with the Com- 
munist threat, an intelligent analysis 
of the “new substantive crime” and 
the sanctions provided by the stat- 
ute, compared with similar legisla- 
tion, is especially worthy of the at- 
tention of the Bar. The approach is 
both constructive and critical, deal- 
ing with legal and practical issues. 
(Addresses: University of Chicago 
Law Review, Chicago 37, IIl.; price 
for a single copy: $1.75. Illinois 
Law Publishing Corporation, North- 
western University School of Law, 
Chicago 11, Ill; price for a single 
copy: $1.25.) 


Lazor LAW—“The Operation 
of the Taft-Hartley Act’s Non-Com- 
munist Provisions”: Walter L. Day- 
kin, in the summer issue of the Jowa 
Law Review, (Vol. 36—No. —; pages 
607-628) attempts to analyze the op- 
eration of the non-Communist pro- 
visions as they affect the employee's 
other rights. Professor Daykin has 
undertaken this analysis in an article 
which discusses the bargaining rights 
of noncomplying unions, the de- 
termination of compliance, the at- 
tempted circumventions of the act, 
and the relationship between local 
and parent organizations as affected 
by noncompliance. He concludes 
that the operation of the act has 
been influential in determining un- 
ion leadership, but that it is not at 
all clear that it has prevented com- 
munist influence in organized labor. 


A comment, “The Non-Commu- 
nist Affidavit Requirement of the 
Taft-Hartley Act” in the summer 
issue of the University of Chicago 
Law Review, (Vol. 18—No. 4, pa- 
ges 783-792) also discusses the effect 
of the non-Communist affidavit pro- 
visions of the Act on the various 
types of cases coming before the Na- 
tional Labor Relations Board. The 
author’s conclusion is that the con- 
gressional intent to eliminate Com- 
munists from the labor movement 
has been largely frustrated both by 
the Board’s reduction in the disa- 
bilities attendant upon noncompli- 
ance and by the methods used by 
unions to circumvent these provi- 
sions. (Addresses: lowa Law Review, 
College of Law, Iowa City, Iowa; 
price for a single copy: $1.00. Uni- 
versity of Chicago Law Review, Chi- 
cago 37, Ill.; price for a single copy: 
$1.75.) 


Lasor LAW: “Internal Affairs 
of Unions: Government Control or 
Self-Regulation”: Morris D. For- 
kosch, in the summer issue of the 
University of Chicago Law Review, 
(Vol. 18—No. 4; pages 729-745), dis- 
cusses the various ways in which leg- 
islators and the judiciary have prom- 
ulgated rules governing the in- 
ternal affairs of labor unions. Pro- 
fessor Forkosch sets forth standards 
of self-government which he believes 
would assure unions that further 
outside controls would not be im- 
posed. (Address: University of Chi- 
cago Law Review, Chicago 37, II; 
price for a single copy: $1.75.) 


Taxation — “Income Tax Con- 
troversies with the Internal Revenue 
Agent in Charge”: In the February, 
1951, issue of the Harvard Law Re- 
view (Vol. 64—No. 4; pages 547-581), 
Lewis D. Spencer has set forth in 
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detail the intervening procedural 
steps between the filing of an income 
tax return and the issuance of a 
ninety-day letter by the Internal 
Revenue Agent in Charge, the pre- 
requisite to assessment of a defi- 
ciency against the taxpayer. Mr. 
Spencer first discusses the selection 
of returns to be audited and the dif- 
ferences between the office and field 
audit. In the event the taxpayer dis- 
agrees with the revenue agent, the 
factors which govern the choice of al- 
ternatives and the effects of signing 
waivers are outlined. Next he dis- 
cusses the preparation of the protest 
and the hearing before the conferee. 
In the event of disagreement with 
the conferee, he examines the factors 
underlying the choice of alternative 
procedures. This article should find 





wide use among practicing lawyers. 
(Address: Harvard Law Review, 
Gannett House, Cambridge, Mass.; 
price for a single copy: $1.00.) 


Taxation—“The Tax Conse- 
quences of Pension Trusts and Em- 
ployer Purchased Annuities to Em- 
ployee or Beneficiary”: In the June 
issue of the California Law Review 
(Vol. 39—No. 2; pages 204-223), H. 
Scott Goodfellow writes a study of 
the effect of income, gift and estate 
taxes on pensions to employees. The 
author points out the pitfalls in this 
new and unsettled field of the law 
and discusses how to avoid them. 
(Address: California Law Review, 
School of Law, University of Califor- 
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# Activities in the public interest 
and emphasis on American citizen- 
ship featured most of the entries in 
the 1951 competition among state 
and local bar associations for the 
thirteenth Annual American Bar As- 
sociation Awards of Merit. At the 
Annual Meeting held in New York 
City last September, announcement 
was made of the winners of Certifi- 
cates of Award. The bar association 
in each of four classifications, which 
reported the most outstanding ac- 
tivities, other than administrative or 
routine, initiated or fully developed 
since September 1, 1950, received the 
Award of Merit. State bar associa- 
tions are divided into two classifica- 
tions according to lawyer popula- 
tion. Local (city and county) bar 
associations are divided into two 


classifications based on general popu- 
lation. 

Many of the entries were so im- 
pressive that the Committee on 
Awards of Merit of the Section of 
Bar Activities was confronted with 


940 American Bar Association Journal 


a difficult task in making a first 
choice. 

Among the larger state bar asso- 
ciations the Kentucky State Bar As- 
sociation was awarded first place for 
its fine over-all performance. Minne- 
sota, Ohio and New Jersey State Bar 
Associations received Honorable 
Mention. 

Kentucky’s public relations activi- 
ties included preparation and pro- 
duction of a series of radio programs 
broadcast over forty radio stations. 
These programs consisted of a dis- 
cussion of legal subjects of general 
interest and included explanations 
of the public service performed by 
lawyers. 

In co-operation with the law 
schools of the Universities of Ken- 
tucky and of Louisville, the Ken- 
tucky State Bar Association arranged 
for placement of interested law 
school students in law offices 
throughout the state for summer 
training which covered a period of 
from three to six or more weeks. At 
















nia, Berkeley 4, Calif.; price for a 
single copy: $1.50.) 


Torts—“Two More Years of the 
Federal Tort Claims Act”: Professor 
Fred Blanton, writing in the June 
issue of the Dickinson Law Review, 
(Vol. 55—No. 4; pages 301-321), sur- 
veys the developments in the law 
in the second two-year period since 
the passage of the Federal Tort 
Claims Act. Problems arising from 
the statute of limitations, subroga- 
tion, joinder and impleader, and the 
exclusions from the Act are discussed 
and documented. (Address: Dickin- 
son Law Review, Dickinson School 
of Law, Carlisle, Pa.; price for a 
single copy: $1.00.) 


the end of their training the students 
reported their experiences to the law 
school in writing and the lawyers re- 
ported their reactions to the bar 
association. These reports were uni- 
formly enthusiastic. Among its other 
activities were improvement of the 
Lawyer Reference Plan, a federal 
tax forum, work on modernization 
of the state constitution and revision 
of the state civil code. At the annual 
meeting a panel of five trial judges 
participated in a discussion of the 
subject “What’s Wrong with the 
Lawyers”. Frank and constructive 
criticism was expressed of lawyers’ 
trial conduct. The program received 
widespread and favorable press com- 
ment. 

The State Bar Association of 
North Dakota won the Award in the 
competition among smaller state bar 
associations. The Mississippi State 
Bar Association received Honorable 
Mention. 

North Dakota, on a modest bud- 
get, performed effective public serv- 
ice of a high order and rendered 
substantial aid to improvement of 
the administration of justice. 

Activity of its American Citizen- 
ship Committee is particularly wor- 
thy of mention. A bronze key ir 
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awarded annually to the student in 
each high school who, in the opinion 
of the school principal, has demon- 
strated the best understanding of the 
function of the Federal Constitu- 
tion in our form of government. 
One hundred ninety of a total of 400 
high schools participated in this pro- 
gram in 1950. The award is made by 
a member of the local Bar, usually 
at an appropriate public ceremony. 
The North Dakota bar association 
furnishes a weekly column written 
by members of the association to 
every newspaper in the state. These 
are designed to inform and _ assist 
the citizenry as a public service. 
Based on North Dakota law and 
supplied to the newspapers free of 
charge, these columns have been re- 
ceived with general approbation. 
The Association also prepared a 
“Handbook for Jurors”, awarded 
scholarships to students in the School 
of Law, and supplied assistance and 
funds to the Research Committee of 
the state legislature in drafting bills 
for members of the legislature. 
Among the large local bar associa- 
tions, the Bar Association of St. 
Louis received the Award of Merit 
for the excellence of its over-all 
program and particularly the activi- 
ties of its Criminal Justice Com- 
mittee. This Committee made an 
important contribution to the ad- 
ministration of justice through its 
successful efforts in relieving conges- 
tion in the criminal courts by revis- 
ing the method of assigning cases, 
drafting rules of criminal procedure 
for the state supreme court, and 
drafting a penal code for the legis- 
lature. The Association established 
free legal aid service, expanded its 
Lawyer Reference Service and spon- 
sored a regional moot court compe- 
tition among seven law schools in 
Missouri, Iowa, Kentucky, Tennes- 
see and Kansas. Two hundred mem- 
bers of the Association en masse 
donated blood to the Red Cross. 
The Dallas Bar Association re- 
ceived Honorable Mention. 
The Wichita County Bar Associa- 
tion, Wichita Falls, Texas, won the 
Award of Merit in the competition 


among smaller local bar associations. 

With a roster of but 110 members 
and an annual budget of $1100, this 
Association engaged in a remarkably 
broad program of activity. Its ener- 
getic and effective aid at the local 
level in support of a “Jury Service 
Month” program initiated by the 
state bar association, its annual 
award of trophies to the outstanding 
debaters among students at Mid- 
western University, its aid in creat- 
ing and maintaining a county law 
library were some of its important 
contributions. 

As indicated at the beginning of 
this report, the Committee on 
Award of Merit has been deeply im- 
pressed with the nature and scope of 
the worthy assistance in the interest 
of the general public given by the 
lawyers of the country through the 
organized Bar. These activities repre- 
sent an important contribution to 
the general welfare and of course 
redound to the benefit of the pro- 
fession. Those evidenced by the en- 
tries in this year’s competition 
constitute but a small part of similar 
efforts which are constantly put forth 
by many other bar 
throughout the land. 

[The above account of the 1951 
Awards of Merit was written by 
James P. Carey, Jr., of Illinois, 
Chairman of the Committee on 
Awards of Merit of the Section of 
Bar Activities. ] 


associations 


aA\ ceil 


s The State Bar of Texas during 
October and November organized 
a “Caravan Institute” which took 
a panel of legal experts on a series 
of one-day regional institutes from 
Lubbock to Harlingen. More than 
fifty speakers participated. The spon- 
sor of the Caravan Institute is the 
State Bar’s Committee on Legal Edu- 
cation and Institutes under the joint 
Chairmanship of Secretary of State 
John Ben Shepperd and C. Burtt 
Potter. Such subjects as oil and gas 
law, civil procedure and taxation 
were on the program, as well as the 
State Bar’s grievance rules. A unique 


Bar Activities 


feature of the program was the in- 
clusion of various state and federal 


officers with time scheduled for in- 
dividual conferences with representa- 
tives of the Supreme Court, the 
Charter and Securities Department, 
the Railroad Commission, the Comp- 
troller’s Department, the Industrial 
Accident Board, the Veteran Affairs 
Commission, the Collector of Inter- 
nal Revenue and the Office of Price 
Stabilization. In connection with the 
Caravan, joint meetings of various 
service clubs were arranged in each 
of the cities and were addressed by 
State Bar President Cecil E. Burney. 


—— 


# The West Virginia Bar Associa- 
tion continued during the school 
year 1950-1951 a series of lectures 
by members of the Association for law 
students in the senior year of the 
College of Law of West Virginia 
University. The lectures covered 
practical problems that can be ex- 
pected to confront a young lawyer 
during his first year of practice and 
were selected by a group of recent : 
law graduates. 





e—— -—— 


« The Legal Institute Committee 
of the Oklahoma County Bar Asso- 
ciation, of which Arnold T. Fleig is 
Chairman, has mailed to all lawyers, 
judges, legislative representatives and 
to a representative group of teachers 
and clergymen, a questionnaire de- 
signed to secure suggestions for 
legislation relating to divorce. The 
questionnaire also considers propos- 
als for the better administration of 
existing laws. The questions cover 
such subjects as whether a separate 
court for domestic relations cases is 
desirable, whether additional 
grounds for divorce should be pro- 
vided, whether common law mar- 
riages should be abolished, whether 
law schools are giving adequate in- 
struction in domestic relations law, 
whether there should be a minimum 
waiting period for marriages, wheth- 
er investigation of parties to a di- 
vorce by an officer of the court is 
desirable, etc. 
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ALEX W. PARKER 


®" The 6lst Annual Meeting of the 
Virginia State Bar Association was 
held at The Greenbrier, White 
Sulphur Springs, West Virginia in 
August, with more than 700 mem- 
bers and guests in attendance. The 
meeting opened with the President's 
Reception on Thursday evening and 
. was followed by a business session at 
which the President’s Address was 
delivered by W. R. Broaddus, Jr., 
on “Modernization and the Virginia 
Lawyer”. At this meeting ninety-five 
new members were added to the rolls 
of the Association. 

Among the twenty-two committees 
of the Association reporting was the 
Committee on Legislation and Law 
Reform, Langhorne Jones, Chair- 


A Proper Public Policy 
on Patents 
(Continued from page 908) 


the Court during the last three dec- 
ades he says: 

I think that was due in large meas- 
ure to the influence of Mr. Justice 
Brandeis and Chief Justice Stone. 
They were alert to the danger that 
business—growing bigger and bigger 
each decade—would fasten its hold 
more tightly on the economy through 
the cheap spawning of patents and 
would use one monopoly to beget 
another through the leverage of key 
patents. 

This passage clearly shows that 
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man, which is recommending the 
creation of the office of state court 
administrator. A similar bill was 
defeated in the 1950 General Assem- 
bly. The Association voted to sponsor 
such a bill in the 1952 session of the 
General Assembly. The Association 
also adopted recommendations for 
the increase of salaries of nisi prius 
judges and justices of the supreme 
court of the state. Upon the recom- 
mendation of the Committee on 
Legal Education and Admission to 
the Bar, Edwin B. Meade, Chairman, 
the meeting unanimously adopted a 
resolution recommending an increase 
in the requirement for admission to 
the Bar of the state from two to 
three years of law study. John L. 
Walker, Chairman of the Committee 
for Cooperation with the American 
Bar Association, gave a report of the 
activities of that Association and 
urged a more general participation 
in its many sections. A résumé of the 
work of the House of Delegates of 
the American Bar Association was 
given by Stuart B. Campbell. 
Among the speakers at the meeting 
were former Chief Justice James W. 
Stites of the Court of Appeals of 
Kentucky, Vice President Alben W. 
Barkley, who spoke on “Today's 
Challenge to Lawyers”, and Stuart 
T. Saunders, President of the Vir- 
ginia State Bar, who reported on 
the work of that Association. For 
the coming year, Alex W. Parker, of 





the antipatent attitude of the ma- 
jority of the Court has been due to 
a dislike of big business and to the 
old “monopoly” bugaboo. Because 
business corporations are involved 
in most patent cases, the Court has 
cut down on patent rights in order 
to restrict the growth of big business. 
The Court apparently does not 
know that patents are often the very 
life blood of small and medium 
business. 

In the last several years the Court 
had apparently moderated slightly 
its antipatent crusade. It had held 





Richmond, was elected President of 
the Association and the following 
were elected Vice Presidents: C. Ven- 
able Minor, Charlottesville; Henry 
J. Foresman, Buena Vista; John D. 
Butzner, Jr., Fredericksburg; W. A. 
Dickinson, Roanoke; Langhorne 
Jones, Chatham. William T. Muse, 
Richmond, was re-elected Secretary- 
Treasurer. 
ner ens 


® Finals in the national moot court 
competition, sponsored by the Com- 
mittee on Junior Bar Activities of 
The Association of the Bar of the 
City of New York, of which John V. 
Lindsay is the Chairman, will be 
held in New York on December 13 
and 14. Some sixty schools are par- 
ticipating in the competition this 
year and the winners in the various 
regional competitions will argue in 
New York. The case argued in all 
competitions involves the question 
of the rights and privileges of a 
witness before a congressional in- 
vestigating committee, as presented 
within the frame of a subsequent 
criminal prosecution for refusing to 
testify. The particular witness’ re- 
fusal is based upon a variety of stated 
reasons, including the ulterior mo- 
tives of the committee, the television 
and radio broadcasting of the pro- 
ceedings, the Roman holiday atmos- 
phere, the impertinency of the ques- 
tions, and other objections that have 
not been passed upon by the courts. 


several patents valid. In one case 
(Mr. Justice Jackson) the Court 
seemed to have modified its “flash of 
genius” theory by saying that the 
law “is not concerned with the qual- 
ity of the inventor’s mind, but with 
the quality of his product”.*® In a 
recent decision®® it upheld the well- 
established doctrine of “equiva- 
lents”, which helps protect a pat- 
entee from the harsh results of a 





25. Sinclair v. Interchemical Corp., 65 $.Ct. 1143 
(1945). 

26. Graver Tank Co. v. Linde Air Products Co., 
70 $.Ct. 854 (May 29, 1950). 
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too-literal interpretation of his 


patent. 

But in the more recent A. & P. 
cases? the Court struck down a pat- 
ent that had been held valid in the 
district court and in the court of ap- 
peals. Whether its death sentence on 
this particular patent was warranted 
will be debated by patent lawyers for 
years to come. The real interest, how- 
ever, will center in the concurring 
opinion of Mr. Justice Douglas and 
Mr. Justice Black, which says: 

The invention to justify a patent 
had to serve the ends of science— 
to push back the frontiers of chemistry, 
physics, and the like; to make a dis- 
tinctive contribution to scientific 
knowledge. 

This statement is a reductio ad ab- 
surdum of the fallacy of including 
modern science in the patent clause 
of the Constitution. That fallacy has 
been fully exposed in the article 
referred to previously herein. 

The concurring opinion also says: 
“Every patent is the grant of a 
privilege of exacting tolls from the 
public.” This statement is another 
echo of the Walton Hamilton doc- 
trines. A statement more in tune 
with American experience and ideas 
was made by the Supreme Court in 
1933 when it said:?8 

An inventor deprives the public of 
nothing which it enjoyed before his 
discovery, but gives something of 
value to the community by adding to 
the sum of human knowledge. 


Executive Departments 

Take Socialistic View 

Since 1933 the executive depart- 
ments (exclusive of the Patent Office 
itself) have harbored many individ- 
uals who take the socialistic view of 
invention. Henry Wallace, when Sec- 
retary of Commerce, made the state- 
ment that “all patents should be 
subject to open license”. This policy 
of “compulsory would 
compel the inventor to grant licenses 
to anyone. Those who advocate this 
policy do not understand the need for 
incentives in a free society. They do 
not realize the high mortality rate of 
new enterprises. If they did they 
would realize that only an exclusive 
monopoly for a limited time, as 
provided for in the patent statutes, 


licensing” 


will encourage an inventor and his 
backer to risk their time and money 
in what is always a perilous adven- 
ture. 

Since 1933 Congress has been del- 
uged with legislation inspired by 
the socialistic view of 
Only constant alertness by inventors 
and their friends has prevented pas- 
sage of legislation that would put 
upon the books one aspect or an- 
other of the Marxian theories. 

The Department of Justice has 
taken every opportunity to carry out 
the ideas of Professor 


invention. 


Hamilton. 
It has presented to Congress legis- 
lation based on socialistic theories. 
By the device of consent decrees it 
is seeking to impose compulsory 
licensing by 
Many of the new cases being filed 
under the name of 


judicial _ legislation. 
“antitrust” are 
apparently filed for this sole pur- 
pose. 


What Should Be 

Our Patent Policy? 

If the United States is to retain its 
supremacy in the fields of technol- 
ogy, certainly nothing should be 
done to dilute our traditional liberal 
attitude toward the inventor and 
his backer. The defense of the demo- 
cratic world depends 
American industry, which owes its 


largely on 


present strength in large part to 
traditional American patent policy. 
This is no time to adopt Soviet pat- 
ent policy. 

If the legislative powers believe 
that big business needs to be re- 
stricted, they can take direct steps 
toward that end. The effort of the 
courts to regulate big business in 
directly by cutting down on patent 
rights is having unfortunate results. 
Anyone familiar with the practical 
side of patent law knows that the 
repercussions have been serious for 
the smaller business concern and the 
individual inventor. 

To say that the public interest 
comes first and reward to the inven- 
tor second, is to repeat what the 
courts have said ever since 1789. The 
real question is how best to promote 
the public interest. Can this be done 
best by encouraging inventors and 
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their backers as the Supreme Court 
did under its former liberal patent 
policies? An affirmative answer is 
found in the remarkable progress 
made by the useful arts (technology) 
in America. Is the public interest 
best served by the Soviet policy of 
limited rewards to individuals and 
of denying any incentive to business 
concerns? A negative answer is sup- 
ported by the fact that the Soviets 
obtain their bombers by copying the 
American B-29 and gain their atomic 
technology by spying. 

The course being pursued present- 
ly by the Department of Justice and 
the Supreme Court is clearly the 
policy of nullification of the patent 
system. This course is so closely par- 
allel to Marxian doctrine that the 
ultimate goal should be evident to 
anyone who examines the policy and 
the way it is being carried out. 

Apparently the only hope of those 
who believe in patents as an impor- 
tant part of our free enterprise sys- 
tem, is that Congress will be alerted 
to the danger and will make further 
use of its constitutional power to 
promote the progress of the useful 
arts through patents. Congress can 
by statutory enactment direct the 
course of our patent policy away 
from the Marxian view and back to- 
ward the liberal public policy which 
was behind our constitutional pro- 
vision and early court decisions— 
the policy which helped raise Ameri- 
can technology to world pre-emi- 
nence. 


27. The Atlantic and Pacific Tea Co. v. Super- 
market Equipment Co., 71 $.Ct. 127 (December 4, 
1950). 

28. U.S. v. Dubilier Condenser Corp., 289 U.S. 
178 
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Proceedings of the Assembly: 


1951 Annual Meeting 


® The Assembly of the American Bar Association, composed of all members of the 


Association registered at the Annual Meeting, met for six sessions during the recent 


New York meeting, September 17-22. This is our customary summary of the proceed- 
ings of the Assembly. Proceedings of the House of Delegates appeared in the 


November issue beginning at page 823. 


FIRST SESSION 
# The Assembly of the American 


Bar Association convened at 10:00 
A.M. Monday, September 17, 1951, 
in the Ballroom of the Waldorf- 
Astoria Hotel, New York City, for 
its first session at the 1951 Annual 
Meeting. Cody Fowler, of Florida, 
President of the Association, was in 
the chair. 

The invocation was pronounced 
by the Right Reverend Horace W. 
B. Donegan, Episcopal Bishop of 
New York. After the invocation, the 
members of the Association stood 
while the organ played the Star 
Spangled Banner. 

John W. Davis, of New York City, 
delivered the Address of Welcome, 
and Frank E. Holman, of Seattle, 
Washington, made the response on 
behalf of the Association. 

At the request of the President, 
George Maurice Morris, of the Dis- 
trict of Columbia, introduced the 
distinguished guests who were seated 
on the rostrum: Sir Godfrey Russell 
Vick, K.C., Chairman of the Bar 
Council of England; Dr. Shri S. 
Nehru, of India, President of the 
Union Internationale des Avocats; 
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Dr. Enrique Dols, representing the 
Association of the Bar of Havana, 
Cuba; Manuel G. Escobedo, Vice 
President of the Bar Mexicano; and 
Dr. Augusto Maxwell, representing 
the newly formed National Bar As- 
sociation of Cuba. 

President Fowler presented Roger 
Greene, President of the Incorpo- 
rated Law Society of Ireland; Sir 
Leonard Holmes, President of the 
Law Society of England; and E. Gor- 
don Gowling, immediate past presi- 
dent of the Canadian Bar Association. 
Mr. Gowling presented President 
Fowler with an honorary member- 
ship in the Canadian Bar Association. 


In the absence of Tappan Gregory, 
of Illinois, because of illness, Stephen 
E. Hurley, of Illinois, read a memo- 
rial prepared by Mr. Gregory to the 
late David A. Simmons, of Texas, 
Past President of the American Bar 
Association. 

Stuart B. Campbell, of Virginia, 
read a tribute to James Madison, 
who was born two hundred years ago 
this year. 

E. F. Hutton, Chairman of the 


Board of Trustees of Freedoms 




























Foundation, presented awards of that 
organization to former President 
Harold J. Gallagher for his address, 
delivered by radio July 4, 1950, en- 
titled “Our Basic Freedoms” 
(printed in 36 A.B.A.J. 731; Septem- 
ber, 1950), and to the Association’s 
Committee on American Citizenship 
for its outstanding work in stimulat- 
ing citizenship activities during 1950. 

President Fowler then turned. the 
chair over to Roy E. Willy, of South 
Dakota, Chairman of the House of 
Delegates. Jacob M. Lashly, of Mis- 
souri, introduced John Foster, for- 
mer counsel to the British Embassy 
in Washington, who delivered a 
short address. 

Chairman Willy then declared the 
Assembly technically in recess while 
those present took part in a meeting 
of the American Bar Association 
Endowment. 

Mr. Lashly, President of the En- 
dowment, membership in which is 
automatically conferred with mem- 
bership in the Association, reported 
that it now had funds but a few 
hundred dollars short of $400,000 
and that much of its current income 
was being devoted to the Survey of 
the Legal Profession. He explained 
that funds of the Endowment could 
be used for purposes that the Associ- 
ation itself could not, under its char- 
ter, make contributions to. He urged 
the members to remember the En- 
dowment in drafting wills for them- 
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selves and their clients when they 
are seeking worthy beneficiaries. 

On nomination of Carl B. Rix, 
of Wisconsin, William A. Sutherland, 
of Georgia, was elected to succeed 
himself on the Endowment’s Board 
of Directors, and Harold J. Galla- 
gher, of New York, was elected to 
succeed Mr. Lashly as its President. 


The meeting of the Assembly then 
reconvened, and the members elected 
two Assembly Delegates to the House 
of Delegates to fill unexpired terms. 
Douglas Hudson, of Kansas, was 
elected to take the place of Frederic 
M. Miller, of Iowa, who resigned 
because his membership on the 
Board of Governors entitled him to 
sit in the House; Samuel H. Liber- 
man, of Missouri, was elected to take 
the place of President Fowler, who 
had also resigned. Mr. Hudson was 
elected to serve for the 1951 Annual 
Meeting only, since the term to 
which he was elected expired this 
year; Mr. Liberman’s term will 
expire at the adjournment of the 
1952 Annual Meeting. 

There were five Assembly Dele- 
gates to be elected for full three-year 
terms beginning at the adjournment 
of the 1951 Annual Meeting. The 
following were nominated: 

William W. Crowdus, of Missouri; 

W. Carloss Morris, Jr., of Texas; 

Lyman M. Tondel, Jr., of New 

York; 
Marcus C. Redwine, of Kentucky; 


John Kirkland Clark, of New 
York; 

Robert W. Upton, of New Hamp- 
shire; 

Alfred J. Schweppe, of Washing- 
ton; 


Julius Applebaum, of New York; 
William A. Sutherland, of Geor- 
gia; 
Samuel P. Sears, of Massachusetts; 
Charles E. Lane, of Wyoming. 
The Assembly then recessed at 
12:30 Pm. 


SECOND SESSION 
® The second session of the Assem- 
bly convened at 8:30 p.m. September 
17, in the Grand Ballroom of the 





Pres- 


with 
ident Cody Fowler in the chair. 
After the invocation by Rabbi 


Waldort-Astoria Hotel, 


David de Sola Pool, President 
Fowler introduced members of the 
Joint Committee for Entertainment 
of the seven host bar associations, 
including the Joint Committee's 
Chairman, Harrison Tweed; Paul B. 
DeWitt, of The Association of the 
Bar of the City of New York; Whit- 
ney North Seymour, president of 
that Association; Ralph Morhardt, 
of the Bronx County Bar Associa- 
tion; Julius Applebaum, of the 
Brooklyn Bar Association; John S. 
Brosnan, of the New York County 
Lawyers Association; Arthur Cham- 
berlain, of the New York State Bar 
Association; Carl K. Finch, of the 
Queens County Bar Association; and 
George J. Schneider, of the Rich- 
mond County Bar Association. Mrs. 
Thomas E. Dewey was Honorary 
Chairman of the Women’s Commit- 
tee, Mrs. Vincent Impellitteri was 
its Vice Chairman, and Mrs. Orison 
S. Marden was its Chairman. 

President Fowler then delivered 
his Annual Address, which was pub- 
lished in the October issue of the 
JOURNAL (see 37 A.B.A.J. 721). 

Eric Johnston, Administrator of 
the Economic Stabilization Agency, 
delivered an address on “Stabiliza- 
tion and Freedom”. 

The session ended at 10:00 P.M. 


THIRD SESSION 


# President Cody Fowler called the 
third session of the Assembly to 
order at 3:10 p.m. on Wednesday, 
September 19. 

He announced the winners of the 
\ssociation’s Award of Merit for the 
most outstanding and constructive 
activity in the field of bar association 
work during the last year. They were 
as follows: 

Large State Bar Associations— 
Kentucky State Bar 

Small State Bar Associations—State 
Bar Association of North Dakota; 
Bar 
[he Bar Association of St. Louis; 


Small Bar 


Association; 


Large Local Associations— 


Local Associations— 
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Wichita Bar Association 


(Texas). 


County 


The New Jersey State Bar Associa- 
tion, the Minnesota State Bar As- 
sociation and the Ohio State Bar 
Association won honorable mention. 

The rest of this session was de- 
voted to a discussion of ‘““The Men- 
ace of Organized Crime”. United 
States Senator Herbert R. O’Conor, 
of Maryland, Chairman of the 
Senate’s Special Committee to In- 
vestigate Organized Crime in Inter- 
state Commerce, made introductory 
remarks; Senator Estes Kefauver, of 
Tennessee, former chairman of the 
Senate committee, spoke on “The 
National Problem”; Governor Earl 
Warren, of California, spoke on 
“The State Problem’; and Robert P. 
Patterson, of New York, Chairman 
of the Association’s Commission on 
Organized Crime, spoke on “The 
Problem from the Viewpoint of the 
Association”. 


The session ended at 5:45 p.m. 
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FOURTH SESSION 
® The fourth session of the Assem- 
bly was called to order by President 
Cody Fowler at 2:10 p.m. Thursday, 
September 20. 

Professor Paul G. Kauper of the 
University of Michigan, winner of 
the 1951 Ross Essay Prize, presented 
a short summary of his essay (pub- 
lished in the November issue of the 
JouRNAL at page 717) and received 
the prize check. 

Erle Stanley Gardner, of Califor- 
nia, addressed the meeting on “The 
Writing Problems of an Attorney 
as Seen by an Author”. Mr. Gardner 
is a member of the Bar and author 
of the well-known “Perry Mason” 
stories. 

Roger Greene, President of the 
Incorporated Law Society of Ireland, 
spoke on the practice of law in Ire- 
land. 

The President then 
chair over to the Chairman of the 
House of Delegates, Roy E. Willy, and 
the Assembly began consideration of 
proposed changes in the Constitution 
and By-Laws of the Association. 

David F. Maxwell, of Pennsylva- 
nia, Chairman of the House of Dele- 
gates’ Committee on Rules and Cal- 


turned the 


endar, presented the proposals to the 
Assembly, which voted to approve 
them all. Changes in the Constitu- 
tion and By-Laws must have the 
approval of both the Assembly and 
House of Delegates. The House had 
already voted to approve these pro- 
posals, and a full account is given of 
them in the summary of the pro- 
ceedings of the House in the Novem- 
ber issue of the JouRNAL, beginning 
at page 823. 


Committee on Resolutions 
Reports to Assembly 
The Committee on Resolutions 
then reported to the Assembly, 
through its chairman, Francis B. 
Upham, of New York. Nineteen res- 
olutions introduced by individual 
members of the Association had 
been the Committee. 
Two of these were later withdrawn 
by the proponents before the Com- 
mittee acted. 

The first was proposed by Miss 


referred to 
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Dorothy Frooks, of New York. It 
decried the narcotics traffic and ad- 
vocated prohibition by state legis- 
latures of pleas of guilty to any 
crime by those under 21 years of age. 
The Assembly voted to follow the 
Committee’s that 
the resolution be not adopted. 

The next resolution had been sub- 
mitted by John W. Davis, of New 
York, and called for appointment of 
a special committee of the Associa- 
tion to request the platform commit- 


recommendation 


tees of each major political party to 
adopt a plank pledging (1) that only 
the best-qualified persons available 
would be selected for appointment 
to judicial office and (2) that the 
President, before nominating, and 
the Senate before confirming, should 
request a report and recommenda- 
tion from the Association’s Commit- 
tee on the Federal Judiciary. The 
Assembly adopted this resolution on 
the Committee’s recommendation. 
The resolution was later adopted by 
the House of Delegates, and its text 
was published in the summary of the 
House proceedings in the November 
issue of the JOURNAL (page 879). 


Third Resolution Deals 

with American Citizenship 

The third resolution reported out 
by the Resolutions Committee had 
been offered by George E. Morton, of 
Wisconsin, and advocated a program 
of education in the schools of the na- 
tion to give students above the sev- 
enth grade a better understanding 
of “What Makes Us Free’. Mr. 
Upham said that a similar resolution 
had been introduced by Mr. Morton 
at the 1950 meeting and had been 
referred to the Committee on Amer- 
ican Citizenship, which has been 
working diligently on its subject and 
objectives. For that reason, he said, 
the Committee had that 
further action on the resolution was 


decided 


inadvisable. The Assembly voted to 
adopt the recommendation of the 
Committee. 

The next resolution had been pro- 
posed by Ethel Ernest Murrell, of 
Florida. It 
by the Association 
of the 


advocated endorsement 


and immediate 


passage so-called “Equal 


Rights Amendment” to the Consti- 
tution guaranteeing no denial or 
abridgment of rights on account of 
sex. Mr. Upham said that his com- 
mittee felt that such a constitutional 
amendment have a_ far- 
reaching effect on the laws of many 


might 


of the states and recommended that 
the resolution be studied by an ap- 
propriate Association committee to 
be designated by the President. The 
Assembly voted to follow the Com- 
mittee’s recommendation. 


Fifth Resolution Is Referred 

to Peace and Law Committee 
George Washington Williams, of 
Maryland, had offered the fifth res- 
olution. It decried the invasion of 
reserved rights of the states by the 
Federal Government through acts 
and treaties and advocated a consti- 
tutional amendment to prevent the 
continuation of such invasion. The 
recommended that no 
action be taken on this resolution 
since its general subject matter had 
for some time been under study by 
the Committee on Peace and Law 


Committee 


Through United Nations and the 
Section of International and Com- 
parative Law, and those groups 
were preparing to present a consti- 
tutional amendment on the subject 
for action by the Association. On 
Mr. Williams’ motion, the Assem- 
bly voted to refer the resolution to 
the Peace and Law Committee and 
to the International Law Section. 
The next resolution bad also been 
introduced by Mr. Williams and con- 
tained a protest against members 
of the Supreme Court running for 
President. The resolution contained 
the text of a proposed constitutional 
amendment to prevent members ol 
the Court being elected President. 
Mr. Upham said that the Committee 
were in favor of safeguarding the Su- 
preme Court but could not approve 
the resolution in the form 
mitted. Accordingly, they had re 
drafted the resolution and 
mended that draft be 
submitted to the Committee on 
Jurisprudence and Law Reform for 
study and report to the House of 
Delegates at the next Mid-Year 
Meeting. The recommendation ol 


sub 
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the committee was adopted by the 
\ssembly. 


Seventh Resolution 
Offered by Samuel Micon 


The seventh resolution, advocating 


reciprocal comity of states in admis- 
Bar, was offered by 
Micon, of On 
it was 


sions to the 


Samuel Illinois. the 
Committee’s recommendation, 
referred to the Section of Legai Edu- 
cation and Admissions to the Bar 
and to the National Conference olf 
Bar 

Resolution 8, proposed by 
Hiram 5S. York, 
would have placed the Association 


Examiners. 

No. 
Gans, of New 
on record as favoring an _ interna- 
tional exchange of law students by 
The Com- 
this be 


means of scholarships. 
mittee that 
not adopted. On motion of Edward 
the res- 
olution was referred to the Sections 
and of Legal 
the 


recommended 


Dumbauld, of Pennsylvania, 
of International Law 


Education and Admissions to 


Bar. 


Proposal To Study Social Security 
Referred to Committee 
The ninth 
introduced by George E. 
of Wisconsin, proposed creation of 
a committee of nine to study the 
question of social security and de- 
termine whether that system or pol- 
icy conflicted with the maintenance 
of constitutional government. On 
Mr. Upham’s motion, the resolution 
was referred to the Committee on 
Unemployment and Social Security. 
The next resolution, sponsored 
by Charles O. Porter, 
called for endorsement of 
forts of the National 
Mental Health to raise funds to co- 


resolution, originally 


Morton, 


of Oregon, 
the ef- 
Association of 


ordinate action for adequate treat- 
ment of the emotionally unstable 
and the mentally ill. The Commit- 
tee proposed that the resolution be 
referred to the Committee on the 
Rights of the Mentally Ill, deleting 
from its language any reference to 
The 
recommen- 


endorsement of raising funds. 


Assembly adopted the 


dation and the resolution was so 


referred. 
James A. Dooley, of Illinois, had 
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proposed the eleventh resolution, 
asking that the Association oppose 
passage of H. R. 3861, creating 

jury commission to determine who 
shall serve as jurors in federal dis- 
On 


Upham the resolution was referred 


trict courts. the motion of Mr. 
to the Committee on Jurisprudence 
and Law Retorm. 

The 
proposed by 


had been 
Frooks, of 
New York, and deprecated poison- 


twelfth resolution 
Dorothy 


pen propaganda and asked for ap- 


pointment of an Association com- 


mittee to investigate and propose 


remedial measures to terminate 


such practices. Edward S. Blackstone, 
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feated and the Assembly voted to 
adopt the Resolution Committee's 
recommendation that the resolu- 
tion be not adopted. 

\ resolution introduced by John 
M. Slaton, of Georgia, disapproved 
the appointment of federal judges 
on the basis of religious denomina- 
tion instead of judicial fitness. On 
the reso- 


Governor Slaton’s motion, 


lution was referred to the Commit- 


tee on Jurisprudence and Law 
Reform. 
The next resolution offered by 


Weightstill Woods, of Illinois, pro- 
posed a constitutional amendment 
relating to the eligibility of presi- 





of New York, moved that the reso- dential candidates and providing 
lution be referred to the appro- for the creation of three election 
priate committee for study. After districts from each of which, in 
brief debate, this motion was de- turn, bona fide residents would be 
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nominated as candidates. The As- 
sembly voted to follow the Com- 
mittee’s recommendation that the 
resolution be not adopted. 


Special Committee Will Study 
Limiting Income Tax 

The fourteenth resolution reported 
out by the Committee was one pro- 
posed by William Logan Martin, of 
Alabama, urging a constitutional 
amendment to limit the power of 
Congress to levy income taxes in 
peacetime. The Committee’s recom- 
mendation that this be referred to a 
special committee appointed to study 
the matter was adopted. A similar 
resolution, offered in the House by 
Thomas B. Gay, of Virginia, was 
referred to a special committee by 
the House (see 37 A.B.A.]. 871; No- 
vember, 1951). 

The last resolution had been 
offered by Meyer H. Goldman, of 
Massachusetts, and proposed en- 
dorsement of an amendment to the 
Social Security Act to include law- 
yers under the old-age and_ sur- 
vivors’ insurance benefits provi- 
sions of that Act. The committee 
reported that it felt that approval 
of the resolution was not advisable 
in view of the fact that H. R. 4371, 
4373 and 4473, dealing with post- 
ponement from taxable income of 
voluntary savings of lawyers and 
other self-employed persons, were 
being sponsored by the Association. 
The Assembly voted to follow the 
recommendation of the Committee. 


Mr. Upham also reported on a 
resolution presented to it by Adrian 
M. Unger, of New Jersey, asking for 
appointment of a committee to as- 
certain whether applications of eight 
members of the Bar from New Jersey 
and elsewhere had been rejected be- 
cause of the race of the applicants. 
Mr. Upham said that the Secretary of 
the Association had informed him 
that the resolution had been con- 
sidered by the Board of Governors, 
which had adopted the following: 

Moved that, in view of the resolution 
transmitted to the Secretary of the As- 


sociation by Adrian M. Unger, of New 
Jersey, calling for the appointment of 
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a special committee to investigate and 
report on the action of the Board of 
Governors in rejecting certain applica- 
tions for membership in the Associa- 
tion, the incoming President of the As 
sociation be authorized to appoint 
such a committee and that such com- 
mittee be directed to submit its report 
to the House of Delegates at its next 
meeting. 
Mr. Upham said that the commit- 
tee had taken no action on Mr. 
Unger’s resolution, feeling that its 
purpose had been accomplished by 
the Board’s action. 


Winners of Traffic Court Awards 
Are Announced 
Albert B. Houghton, of Wisconsin, 
Chairman of the Association's Com- 
mittee To Supervise the Traffic Court 
Program, announced the awards to 
cities showing the greatest improve- 
ment in trafic court procedures dur- 
ing the last year. The awards were 
as follows: 

Group I—Population between 
10,000 and 25,000: 

First Place—Summit, New Jer- 

sey, 

Second Place—Hibbing, Minne- 

sota, 

Honorable Mention — Thomas- 

ville, North Carolina. 
Group II—Population 
25,000 and 50,000 

First Place—Inglewood, Cali- 

fornia, 

Second Place—Dubuque, Iowa. 
Group I1]l—Population between 
50,000 and 100,000 

First Place—Fresno, California, 

Second Place—Jackson, Missis- 


sippi. 


between 


Group IV—Population between 
100,000 and 200,000 
First Place—Phoenix, Arizona, 


Second Place—Youngstown, 
Ohio. 

Group V—Population between 
200,000 and 350,000 

First Place—St. Paul, Minne- 
sota. 
Group VI—Population between 


350,000 and 500,000 
First Place—Louisville, 
tucky. 
Group VII—Population between 
500,000 and 750,000 


Ken- 





Honorable Mention—Pitts- 
burgh, Pennsylvania. 
Group VIII-Population between 
750,000 and 1,000,000 
Honorable Mention—San Fran- 
cisco, California. 
Group IX— Population over 
1,000,000 
First Place—Detroit, Michigan. 
Joseph D. Calhoun announced the 
results of the balloting for Assem- 
bly Delegate. W. Carloss Morris, 
Jr., of Texas; Robert W. Upton, of 
New Hampshire; William A. 
Sutherland, of Georgia; Alfred J. 
Schweppe, of Washington; and 
John Kirkland Clark, of New York, 
were elected. 
The session recessed at 4:45 P.M. 


FIFTH SESSION 


* The Annual Dinner of the Associ- 
ation was given Thursday evening, 
September 20, in the Grand Ball- 
room of the Waldorf-Astoria Hotel, 
with President Fowler presiding as 
toastmaster. 

After the invocation by His Emi- 
nence, Francis Cardinal Spellman, 
Honorary Memberships in the Ameri- 
can Bar Association were conferred 
upon Roger Greene, President of the 
Incorporated Law Society of Ireland, 
E. Gordon Gowling, the immediate 
past president of the Canadian Bar 
Association, and John Foster, K.C., 
M.P., of England. 

The American Bar Association 
Medal was presented to Reginald 
Heber Smith, of Massachusetts. 

Fred M. Vinson, the Chief Justice 
of the United States, introduced the 
Right Honorable Viscount Jowitt, 
Lord High Chancellor of Great 
Britain, who delivered the address 
of the evening. 


SIXTH SESSION 


® This final session of the Assembly 
convened on Friday, September 21. 
It was an extremely short session at 
which the new officers and members 
of the Board of Governors were in- 
troduced and Mr. Fowler turned the 
gavel over to the new President, 
Howard L. Barkdull, of Ohio. 
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of <a, kind send for “Questioned Docu- 
d Edition,” 736 Pages, 340 nee 
tons siz 30-4 -50 0 delivered. Also “ uestioned Documen 
Second Edition,” 546 Pages, $8.50 = 
livered. Auserr S. Ossorn, 233 Broadway, New 
York 7, New York 





LAW BOOKS—-WE CAN SUPPLY THE FOL.- 
lowing sets at this time: Air Law Review, com- 
plete set—U. S. Atty. General Ops., Vols. 1 to 
date—Decs. of Comm. of Patents, Vols. 1 to date— 
National Labor Relations, Vols. 1 to date—Federal 
Her oe Vols. 1-300, 2nd Series, Vols. 1 to date, 
Sagrloment. Vols. 1 to date—Yale Law Journal, 
1-25—Yale Law Journal, Vols. 1-57—Public 
Utiliedos Reports, complete set—New Hampshire 
Reports, Vols. 1-63 incl.—American Journal of 
International Law, Vols. 1 to date. Dennis & Co., 
Inc., 251 Main Street, Buffalo 3, N. Y 





BEN GARCIA, EXAMINER OF ALL CLASSES 
of questioned handwriting and 

10 years of practical experience. 805 E. & C. Bidg., 

Denver, Colorado 








M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Twenty-five years experience. 
Formerly specially employed by United States 
Government as =r >. expert in cases involv- 
ing handwriting. Law & Finance Building. Pitts- 
burgh, Pa. Phone Atlantic 1-1911. 





McCANN, Pn ny - A a 
Yakima, wath, 


SAMUEL _R. 
Telephone 57232, 








MISCELLANEOUS 





LOOKING FOR A PUBLISHER? oun! POLICY 
is to ,encourage new authors. If Tt eK 
bl oies L 





“THE HAND OF HAUPTMANN,” STORY OF 
Lindberg Case by Document Expert Cited by 


John Henry ht oe 368 Pages, 7” Ulustra- 
tions. Price $5.00. v. = me & J. H. Haatnea, 
1S Park Row, New ee _N 





LAW BOOKS BOUGHT AND SOLD: COM. 
plete libraries and single sets. Cecrt Serrwits, 
306 West ie: Street. Los Angeles 12. California. 





LAW BOOKS BOUGHT, SOLD, EXCHANGED. 
Invinc Korus, 514 Ford Building, Vancouver, 
Washington. 





LOWEST PRICES USED LAW BOOKS— 

comp: stocks on hand, sets and texts—Law 
Libraries eopeuiaed ¢ and ae Nationat Law 
Lrsmany Apprarsat Assw.. 538 Dearborn St., 
Chicago 5, Tl 





HANDWRITING EXPERTS 





EDWARD OSCAR ah B.S., 24 po a 
fornia , San Fr Dox 
kind, any language, pon he in connection "= 
oer use as i See evidence. 
visited throughout Pacific 


*" Established 1913. Expert for American Claim- 
ants before Mixed Claims Commission, United 
States and Germany, 1929-1939, Black Tom and 
Kingsland cases, New York; see Docket Nos. 8103, 
8117, et al. 

Mortimer A. Heinrich, B.S., Associate. Hono- 
lulu 3 











CHARLES C. SCOTT, KANSAS CITY, MIS- 
souri. Identification of handwriting and type- 
writing. Detection of alterations. Decipherment 
of faded and charred documents. “Photographic 
evidence” for court. Fully equipped laboratory 
alified witness. Member American Society of 
uestioned Document Examiners. Commerce Build- 
ing. Telephone Victor 8540 


write for FREE B 
Veumes Press, 230 W. 41, N. Y. 





POSITIONS WANTED 





ATTORNEY-LABOR RELATIONS EXPERT. 

Outstanding record, 15 years’ experience: 7 
years private practice; 3 years principal attorney, 
Rural Electrification Administration; 2 years asso- 
ciate counsel Senate Investigations Subcommittee 
and counsel Senate Surplus Property Subcommit- 
tee, Chairman, Senator Ferguson; 3 years Trial 
Examiner, National Labor Relations Board, hear- 
ing and deciding cases under Taft-Hartley Act; 
presently attorney, Enforcement Division, Wage 
Stabilization Board. Member, Federal Bar Asso- 
ciation, University Club, D. C. Extensive acquaint- 





ance federal officials. References furnished. Expert 

in administrative procedure. evidence, trial and 

appellate work. Married, children. Honor graduate, 

law review. Desires connection with firm or com- 

pany, preferably labor law field. Box PL. 
ROBES 





JORSCAL posse. CUSTOM TAILORED— 

oo sy action guaranteed 
_Eataloe fs - Bextizy & Stmon, 
nc 


cot 36th St. New York 18, N. ¥. 





SHORTHAND REPORTERS 





NOTICE YOUR NEW YORK DEPOSI- 
et Sy pommepnes Se before we! ze 


and Notary 
Nassau Street, New York 38, New Yau oq BH 
2-0448. Member New York State and National 
Shorthand Reporters Associations since 1938. 


NEW YORK CERTIFIED SHORTHAND RE- 
apart and notary can render prompt service on 
State and Federal Depositions. Subpoenas ar ed. 

PHIL IP HART. 305 Broadway, New York, N.Y. 

Worth 4-6081. Member of State and National Short- 

hand Associations. 


December, 1951 * Vol. 37 949 




























































































Yes, now the picture’s complete! AMERICAN JU- 
RISPRUDENCE states the law clearly and succinctly 
—the recently announced GENERAL INDEX leads you 
into this law quickly and accurately. 


AMERICAN JURISPRUDENCE eliminates the long 
hours of search for the point vital to a winning case. 
Just turn to the GENERAL INDEX, flip to the catch- 
line or phrase you have in mind, and note your reference 
to page and volume in AMERICAN JURISPRUDENCE, 
Your search is over—in a matter of minutes. 


Just write to either associate publisher for the com- 
plete story about this modern, exhaustively indexed text 
treatise of American law. 


THE LAWYERS CO-OPERATIVE PUBLISHING CO. 


Rochester 14, New York 


BANCROFT-WHITNEY COMPANY 


San Francisco 1, California 

















































Barron and Holtzoff 
Federal Practice & Procedure 


W. FF. 


West's Federal Forms 





PARTNERS AND SPECIALISTS 
in Federal Law matters 
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West Publishing Co. St. Paul 2, Minn. 


















































